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lemorardum 76-.5

Subject: Study 35.33 ~ Haze Garnishment
The materials attached to this memorandum inmplement the decisions

made at the September neeting welatiar to yage rarnishment,

Fform of Presentiny Zecommendation to Legislature

The proposed legislation is substantially the same as that recom-

mended in the Comuission's "econmeundation Relating to Vage Garnishment
ol [

Procedure (April 1275). The stafi recommends against reprinting the
antire wage zarnishment recommendation azain in revised form pecause of
the expense and delay in doing so. Instead, the gtaff recommends that a
brief recommendation be prepared for inclusion in our Annual Heport
(staff draft attached). This draft contains a brief discussion of the
inportant differences betusen the April 1575 recommendation {which was
never followed up by introduction of a bill) and the revised nroposal.
The nev recommendation also contains revised tables comparing the amounts
that would be withheld and remaining disposable earnings under existing
law with such amcunts under the revised proposal. The exhibit to the
recommendaticn sets out the Comments which heve to be added or revised
because of changes in the recommended legislation and to make other im-
provements in the Comments. 'Wwe would not set out in the new recommenda-
tion the revised legislation (to avold the expense of printing it in our
report). Please mark your suggested editorial changes on the recommern—
dation to turn in to the staff after the meeting.

The recommended legislaticn, revised to reflect the decisions made
at the September meeting, is attached to thic memorandum {vcllow pages).
Ye are hopaful that rhe Cormiesion will veview and approve both the
recommendation and the revised legislation at the October meeting.
Thereafter, we anticipate review by the tate Bar Committee on Relations
of vebtor and Creditor. Tlopefully, agreenent on the recommended legis-
lation can Le reached by tie Commission and the State Jar cormittee.

(If such arsreement can be obtained, we are hopeful that the State BDar
would support the bill in the Legislature.) Ue hope te be able to
review the reaction of the State Bar cormittee at our Jovember umeeting,
nake our final decisions, and have the recowmended legislation ready for

introduction when the Lepislaturc meets carly in December 1976.



Specific atters .oted for Turther Zonsideration

In the process of revising the bill, we encountered several points

that we believe merit further consideration:

-

§ 723.924. lLrployer's service charpe ior withholdin:

4t the urzing of the State “ar committee, the Commission revised
this section to limit the employer’s service charrce for withholding to
five dollars, lowever, it i35 not clear from the tape of the meeting
whether this limitation is five dollars per empioyee per Iindebtedness
per mont: or five dollars per employee per month. Tue first alternative
would permit the employer to take out mora tuan five dollars vhere, for
oxample, the employee is subject to a withhelding oruer for support amd
a withholdinn order for taxes. Under the second alternative, the em-
ployer would never te able to deduct more than five dollars from the
vages of an employee in a jziven monti. The section as drafted reflects
the second alternative; this second alternative is probtably what the
State lar cormittee favors. The illustration given in the Comment {that
the limitation would apply where the employece is pald more frequently
than weekly) could be interpreted to reflect the first altermative.
TThich alternative should be adopted?

5 723,027, Creditor required to notify levying officer when judcient
satisfied; notice of terumination

e have added a short statement to the Comment concerning abuse of
process for failure to notify the levying officer when the judgment is
gatisfied so that he can serve a notice of termination of the earninus
withholding order on the employer. Turther thouzht on this problem has
not revealed any better mechanism to enforce the judgment creditor's

duty.

9 723,928, Hthholdine order for costs and interest

At the urging of the utate dar Committee on ielations of Nebtor and
Credicor, a sentence was added to this section to the eoffect that a sup-
piemental withholding order for costs and interest was a jarnishment
undetr the same indebtedness. This sentence 1s unnecessary, and the
staff is concerned that the addition of the sentence mirht cause some

| employers to infer that a second garnishment on the principle amount of



the same judgment is a ;round for discharge. le would prefer to put
this sentence in the Tomment and also to make clear in the Zomment that
a sacond garrnishment on the same judgment likewise does not pernit the

discharge of an employee under Labor Code toction 2929.

o 723.079, Receipt reguired

The Commission approved the “tate iar committee's propesal to
reaquire the state to send the taxpayer a recelpt for amounts withheld
unless the taxpayer requests that a receipt not be sent. T.e staff
thinks that this provision should be deleted in its eatirety. .in earli-
er Commission recomnendation would have required all judgrent creditors
to pive receipts for amounts received. This proposal was dropped be-
cause of stronz opposition based on the expense involved anl problems
that might result from incidental failure to comply. ihe Commission's
decision was influenced by the fact that the employer is required to
provide the employee with a statement of deductions every time the
omployee is paid. Labor Code . 226. The staff thinks that this notice
of deduction is more important to the employee and that there is not a
sufficient reason to require the state to glve receipts when zeneral
judgment creditors are not. The levying officer has a record of amounts
received from the employer. ~oreover, receipts are not provided under
existing law, and there has been no showing that they are needed. The
Commission's decision to drop the receipt regquirement generally was made

after a full discussion at vhich interested groups were represented.

§ 723,129, Availabilicy of forms

e have added this section to continue the substantive provision

formerly contained in subdivision (i) of Section 723.1272.

Operative Jate

Anticipating enactment during 1377, we propose that the operative
date be delayed for one year {umtil January 1, 1979) to enable the
Judicial Council and the state to develop forms and rules and to permit

other persons to become familiar with the new law.

Respectiully submitted,

Stan G. Ulrich
Staff Counsel
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Staff nraft

RECOMHMENDATIOMN

relating to

VAGE GARNISHIEAT

ITRODUCTION
i In Y975, the Law Revision Cowtission published a ecommendation

Relafingrgg_Hﬁgé'G&fnishmeﬁt'Procedure} 13 Cal. L. Revision: Comm'n Re-
“porte 601 (1976). ‘The Commission Jecided to defer the introduction of

" the proposed ‘lepislation fancluded in the 1975 recommendation wumtil after
the Commission had reviewed the comments &f the State Bar Comittee on

Relations of vebtor and Creditor and the comments of other Interested

. - persons.

The Commission .has reviewed these, comments and plans to request

that a bill relating to wage garnishment procedure he int;oduced,et the

.+ 1977-78 legislative session. Ixcept for a few changes, the bill will be

‘the .same in suybstance as the proposed legislation in the Cqmgissiqn's

..1973 recommendation; reference should be made to thet recéqmen@etron for
...a discussion, ¢f the bill, The sigqificaqt“cbquegﬁthe;tilijﬁa#egVin the
... legislation. set out.in the 1975 recommendation. are drecgseed bé???'

4. i .The Comments to.a number of sectlons require revision to reflect

the changes made in the legislation contained in the . 19?5 recommenda—
tion., The revised Comment s and one new (omment are set out as an ex-
hibit to this recommendation ' The remaining Comments set out In the
19?5 recommendation need ne revision and continue to apply to the b111
1that will be introduced at the 19?7—?8 leOislative session.‘

_ +, FEE FOR SER?ICES aF LEVYI»G GPFIC“R -
In the prior recommendation, the Commission proposed that service
,oi-an,eatnings,yithholding,order‘shquld generally be by mail. The Com-
mission stated that the savings that would result from this scheme would
.permit authorization of a flat.-fee of $6.5C fcr‘tﬁeJQutiee;ef tﬁeclevy—
ing officer in place of the mileage fee prescribed by former law. Since
that recommendation wag made, legislation has been passed that provides

© generally for a flat fee of $3.50 for service of:various process.1 The

1. See Govt. Code %5 26721-26748, as amended Cal. Stats. 1975, Ch.
363.
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Comuission recommends that a flat fee of %..50 be provided to cover all

the duties of a levying officer under a vage sarnishment.

COJTINUING LEVY PROCEDULE
The prior recommendation noted that a judgment crediter seeking to
collect his judguent from the wapes of a public employee was required to
use the abstract of judgment procedure which did not provide for a
continuing levy. Accordingly, the Commission recomnended that the vages
of public emplovees be subject to garnishment in the same manner as
private employees. - A bill was enacted at the 1976 session of the Lepis-

lature to accomplish this proyosal.z

TIHE FOR PAUMENT 3Y ZiPLOYER

The prior recommendation would have required employers to pay the
amounts withheld from the judﬂment debtor's earnings over to the levying
officer once a month. The Cummission has modified this proposai to
permit the employer to pay over to the levying officer more frequently
than once a month if the employer elects to ‘do so, If the employer
elects to pay more frequently than once a month the proposed section
would require the employer to make such rayment ‘not later than 10 days -
'after the close of the pay perind from which the earnings are withheld.
--The employer would have 13 days ‘within which to pay over if he elects to

pay over monthly.

) F{EMPTIONS
- The Commission recommep&s the same formula as proposed in 1its prior
recommendation for determining theramount of an employee's earnings that
are exempt. llowever, since the prior recommendation was made,_there
have been changes in the federal income téxzﬁitﬁholding tables and in
 fhe amount of the social security ta'x.3 Accordingly, new illustrative

" " tables comparing (1) the amounts that would be withheld on 2 wage gar-

T cal. Stats. 1976, Ch. ___ [A.B. 3520], amending Code Civ. Proc.
3 710. s "

3. It is assumed for the purpose of computing the illustrative tables

‘that the bill raising the social security tax rate beginning 1
1977 will pass. See H. 13770, %4th Cong., 2d Sess. (1976).
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"nishment under the proposed statute and under existing law and {2) the
net dispésable éarnings after garnishment under the two schemes have

been‘preﬁared and are printed at the end of this text.

| EIPLOYER'S SERVICE CHARGE

‘ The Commission has recommended that the employer be permitted to
withhold an additionsl dollar as a service ‘chargza each tine the employer

is required to withhold pursuant to an earnings withholding order. The
-‘Commission has modified this proposal to add the limitation that such
'service eharves may not exceed five dollars per month for any employee.
This limitation would have effect vhere the employee is paid more fre-

. quently than weekly or, in soue cases, where the employee s eerninrs are

subject two withholding orders.

_ wJIThHGL;JI iG ORBENRS FLJR SUPPORT
Withholding orders for support should be given priority over other
earnings withholdina erders as proposed in the prior recommendation.
However, the Commission has deleted the provision of the prior recommen-
h dation that required thet attorney s fees incurred in attemptinu to
.collect delinquent amounts psyable undet a judgment for' support for a
child or spouse be uiven the same priority as the’ delinquent support

'paymentsn

_ WITHJOLDIMG GWDERS FUR TAEES _

The Commission recognized in its prior recommendation that protec-
tion of .the public fisc justifies the preferential treatment of with-
holding orders for taxes, but also noted that this prineiple does not
Justify summarily depriving a tax debtor of the means for support of the
debtor's family."In“aceordanee nith this policy, the Commission recom-
'mends that where the state itself issues a withholding order for taxes,
the order should be limited to the amount that’ would be withheld under
an earnings uithholdinn order issued to enforce a money judgment, rather
than twice such amount, as was earlier recommended. If the state de-
sires to withnold a preater amount of the tax debtor's earnings, it may

seek a withholding order for taxes from a court.
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The Commission previously recommended that, when a state issued
withholding order for taxes has been levied, the tax debtor should be
vermitted to claim an exemption for amounts necessary for the support of
the debtor's family. The determipation of such claims by the state
agency should be final because under existing law the tax debtor is not
entitled to any such exemption and because the amount that may be with-
held under a state issued withholding order will be significantly reduced.

The state should be required to send a receipt to the taﬁ debtor
for amounts paid to the state undex 2a withholding order for taxes. The
prior recommendation had proposed tuat receipts be sent Only if the tax
debtor requests then. Uhere a w1thholdin¢ order for taxes has been
issued erroneously, the state should be required to refund to the en-

ployee any service charges deducted by the puployer. .

HU“ICE VHERE WITHHOLDIAG ORDER SUFPERSEDED

7 In any 91tuation where an earnings withholding order havin prior-
ity or a wage essitnment for support issued under Civil Code Section
4701 1is served om the employer and the employer is required to cease
withholding pursuant to an earnings withholding order served earlier9
the employer should be required to send notice to the levying officer
who served the earlier order or to the state in the case of a superseded
withholding order for taxes. This notice will advise the levying offi~
cer or other person who received the payments under the earlier earnings
withholding order why no further payments will be sent and will avoid
the need for such person to contact the employer to determine why the

employer has stopped sending the payments.

ADUIPISTRATION AND EHFORCEHEHT _
7 The Judicial Council should te authorized in the statute to pre-
_ scribe forms in 1anguanes other than English. The general authority to
adopt rules would enable the Judicial Couneil to prescribe rules con—

cerning the circumstances under which such forms should be used
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EXHIBIT
NEW AND REVISED COMMENTS

§ 710 (technical smendment)

Comment. BSection 710 is emended to refer to Chapter 2.5
(commencing with Bection 723.010) which supersedes former
Bection 682.3.

| § mmt | Employ&r’u service charge for withholdlng

Comment, Section 725.024 authorizes, but does not require,
an employer to deduct un additional dollar as a service charge
sach time he Is required to withhold a portion of his eraployee’s
eummfu pursuant to an earnings. withholding order. For
exampie, if the employee is puid weskly and an amount is
withheld each week purauant to the earnings withholding order,
the employer may cFaduct an additiona! service charge of one
dollar each week. A similar one-doliar charge is authorized under
Civil Code Sectfon 4701 {wage assignment for nupport).
However, under prior law, thers was no provision au-
thorizing an employer to make a service charge in con-
nection with wage garnisiments generally. The second
sentence, which iimite the totail of setrvice charges
ageinst one employee to five dolisrs per month, would
apply where the employee in paid wore frequently then
weekly.

§ 723.027. Creditor required to notify levying officer
when judgment sstisfied; notice of termination

Comment. Section 783.027 requires the Judgment credivor to
give notice of satisfaction of the judgment to the levying officer
if the earnings withholding order has not yet terminated. See
SecHor: 723.028. In some cases, the employer will be aware of the

satinfaction by virtue of tha employer's having withheld the amount
necessary to satisfy the judgment. See Section 723.028(a) (2). In
this case, Section 723.027 does not apply. However, the judgment
may be satislled by additional payments from the debtor or
through other deht collaction procedures instiiuted by the
judgment creditor. If this is the case, Section T23.027 appltes, und
the judgment creditor has the duty to notify the levying officer
promptly of the saifsfaction so that the levying officer may serve
a notice of termination on the employer. Service of the notice of
termination is to be made on the persom, and at the address,
ind:cated in the employer’s return. See Sections 723.101 (¢} and
723.126(b) (8). As to the general duty of a creditor to furnish a

- debtor e satisfaction of judpgment. see Bection 675.
failure to perform the duty imposed by thie section
may mgke the judgment creditor liable in an action
for abuse of proceee. See White Lighting Co, v.
Wolfson, 68 Cal.id 336, 438 P.2d 345, 66 Cal. Rptr.

B97 (1968).




§ 790,051, Edffect of wage sssipgnment for support

Cutnmenit. Secton 723031 sistes the effeci of a wage
arsignment Tor support mede pursuant to Serton 4701 of the
Civil Cods on an earnings withholding order.

Subdividon (a) makes clear thzt nothing in this chapter affects
the wage assignment for support, and subdivision (b} makes
clear thet the wage assignment has priority (as provided in
Section 4701) over any earnings withholding order, including &
withholdlng order for support under Sertton 723.030,

Hudar subdivieion [b), the employsr is required to

notify tha levying offilcer who garlier eerved an earrn-
ings withholding order if thet order is completaly
supersaded by the wapge susignment, It should be
noted that *"levying officer"” means the stats agency

. where 8 withholding order fur tazes is superseded,

See Bection 723.075.

Subdivislons {b) and (d) of Section 733,031 make clear that,
where 4 wage assignment for support undex Section 4101 of the
Civil Code is in effect, the amount withheld from the debtor’s
eattiings oursuact to such wage essignment is ded ucted from the
amount that otherwise would be withheld pursiant to the
withholding table prepared by the Judicial Council on an
earnings withholding order to enforee an ordinary money
judgment or that ctherwise would bs withheld where & portion

f the debtor’s earnings beve been determined to be exempt
under Secion 723051, Suppose, for example, that a wage
sssignment for support under Sectlon 470§ 18 in effect which
requires that $40 per week be withheid. Assume that the table

repared pursuant io Section 723.030 limits the amount that may
withheld to 758, To determine
the maximuta amoant thet mey be withheld pursuant to the
earnings withholding order (absent any exemption atlowed
under Saution 793.081), the 8.0 withheld pursuant to the wage
assignment for support is subtracted from the §56, leaving §16 as
the maxinwn amount that may os withheld pursuant to the
sarnings withholding order. For a snecial rule applicable when
ihe earnings withholding order iz on a judgrent for delinquent
amounis payable for chiid or spousal support, see Sections 723.030
snd T23.052. The rule stated {n subdivision (d) of Section 723.091
s required to avoid conflict witk the federal Consumer Credit
Protection Act. That act reguires that the amount withheld
pursiant i0 a wage nssignment under Section 4701 of the Clyil
Cods be mrivded in delermining whether any amount may be
wititheld pursuant to an esrnings withholding order on an .
ordinery judgment. See asubdivision {c) ot Section

302 of the act {15 U.E.G. § 1872),

(“The tetm 'garnisament’ meant any legal or squitadle
procedure through wkich the parnings of any individual are
required to be withheld for payment of eny debt.”}. See Letter
from Ben P. Robettson, Deputy Admindstrater, U.5. Department
of Labor, dated August 2, 1972, on file in office of Californis Law

2
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Revision Commissior;, and Wage and Hour Division opinion
letters WH-100, WH-104, and WH-112,

Under subdivisior {e), the amount that could be withheld
pursuant to s withholding order for taxes wouid be comnputed in -
the same manner as for &n urdinary earnings withholding order

“uming the withhwlding tables prepered by tha Judicial
| Coumecil pursusnt to Section 723,050 unless tha '

withholding order for taxes {s obteined under Section 733.076.
§ 723.030. Standard exemption

Comment. Section 723.050 provides the standard exemption

applicable to alf earnitgs withholding orders other than earnings

" withholding ordure on writs issusd for the collection of dslinquent

amounts payable on a judgment for chiid or epousal support (Bections

723,030 and 723.032} or certain withholding orders for
taxss (Section 723.076). Bee alsc Sections 723.031 (wage
agsignments for support), 723.05! (exemption obtained by
special hardship showing), 723.074(b) {agency issued with-
holding order for taxes in lesser amount), 723.075{c)
(exemption obtained by epecisl hardehip showing to agency
which issuved withholding order for taxes), 723,105(e)
(modification or termination of earnings withholding
order where esemption cleims &re unoppored),

Sectiort T23.0850 reflects fex similar to those underlying
Sections 502 and 303 of the federal Consuraer Credit Protection
Act. 18 US.C ji 1872-16873 (1970}, Thus, in determining the
amount of the debtor's eartiings subject to garnishment, under
both this section and the federal law, certain basic amounts
withheld pursuant to law are first deducted. However, federal
law requires the deduction of all amounts actually “required by
law to be withheld.” For example, the armount actually withheld
for federa! incotmne tax purposes frem the deblor’s earnings is
deducted in determining hiz earnings subject to garnishment
(“available earnings”). Thus, = debtor claiming a greater
number of exemptiony will have lems income withheld and
therefore more subject to garrishment. This produces the
attomalous situation thet a deblor with a large family and greater
needs may have more earnings garnished than a singie debtor
with the ssme gross income and with more limited needs.
Moreover, the federal stetute does rot elaborate upon what are
considered to be “utnounis required by law to be withheld.” To
alleviate these problems, Section 723.050 specifies the amounts to
be deducted in determining the portion of the debtor’s earnings
which are subject to guminﬁment {“available earnings”}. These
items are related to the tvpes of deductions made under federal
law; e, they are based on the amounts withheid for federal and
state income taxes, sociul securlty, and state disehility insurance.
See paragraphs (1)-(4) of subdivision (az . Currently, the soclal
sscurity tax rate ik 6.05 percent (Int. Rev. Code of 1954, § 3101);
the state disability Insurence rate i one percent {Unemp. Ins.
Code § 984). The amount deducted ‘o Jetermine available
earningy is fixed accor to & formuls and Is not necessarily the
amount actually deducted from the debtor’s earnings. One of the
major benefits of this scheme Is that It permits tables to be

2




prepared which ndleste the exact wmount to be withheld from
any given amount of gross earnings. Subdivision (d) directs the
Judicial Counetl to prepare tables which will be distributed to
employers reguired to withhold earnings. See Section
723.103{b). An employer therefore generally need not make any
computations but will simply withhold pursuant to an earnings
withholding order the amount listed in the tables provided.
Bubdivision (b) directs the Juéicisl Council to formu-
late rules for computing tha amount to be withheld for
pay periode other then & weak. Such vules regarding pay
periods of less than & week must ba consistent with fed-
eral requirements under the Consumer Uredit Protection Act.

Both the federal scheme and Section 723.080 make some
rovisions for the effect of inflaton. The federal statute,
owever, merely provides & floor based on the federal minirmum

wage. That is, the federal statute does not permit the creditor to
reduce the debtor’s weekly disposable earnings below an amount
equal to 30 times the federal minimum wage. As the federal
minimum wage is increased, this floor is increased accordingly.
(Under the faderal law in effsct on Decamber 31, 1976, if a debtor's
disposable earnings are less than $89 per weok, no garnishment
{s permitted; if his disposable earnings are between $69 and $92,
all his disposable earnings above 368 are subject to Enmishment;
If his disposable earnings are more than §92 a week, 28 percent
of his disposable carnings are subject to garnishment.) This toor
is not an exemption excluded from every debtor's e s. In
contrast, puragraph (5) of subdivision (a) 1rmvides a basic
minimum exemption that ix always deducted in determining
available earnings. Moreover, subdivition (b) provides a formula
that precludes withholding less than §6. From: 810 to $48 available
earnings, & 50-percent rula ls applicable and, above §43 avallable
earnings, 25 percent of the available ssrnings may be withheld.

Where a wage sssignment for support under Section 4701 of
the Civil Code {s in effect, the amount withheld from the debtor’s
earnings pursuant to such wage sssigunent it deducted from the
amount that otherwise would be withheld pursuant to the
withholding table prepared by the Judicial Council on an
earnings withholding otder on an erdi money judgment. See
Section 723.031 and Comment thereto, The amount that may be
withheld pursuant to an administratively isued earnings
withholding order for taxes when a wage assignment under
Saction 4701 of the Civil Code is iz effect Is computed ia the same
 matnar using the same withholding table preparsd by the
Judicial Council pursuant to Ssction 723.050. See
Section 723.031 and the Comaent therato.

4.
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§ 723.051. Additlongi smounts necessery for support
- exempt

Comment. Section 723081 5 based on the hardship
exemption formerly provided by subdivision (b) of former
Section 800.8. However, Section 723,051 makes clear that this
exemption {s not intended to be used for the maintenance of a
life style appropriate to the judgment debtor’s station in life or
for an ecoustomed standard of living while the judgment debtor
owes money on unsatisfied judgments. Both the judgment debtc.
with a farnily and one without a family may claim the exemption
ander Section 723.081. For a special provirion applicable whete
the earnings withbholding order is on a writ iaswued for
the collaction of delinquent support payments, nee Bection
723,052,

Subdivision (b} of fermer Sectiva 8803 prevented the
judgment debtor from claiming the hardship exemption if the
debt mought to be collected wss incurred "by the debtor,
hie or her epoume, or his or et family for the common
necessaries af life." This excepiion
to the hardship sxemption has bsen eliminated. Likewlse, the
limitation of the hardship exemapiion under former Section 890.8
to earnings received “within 30 days next preceding the date of
u withholding by the emplover under Section 682.3" has been
eliminated. Section T23.08! continues the former exception to
the hardship exemption under Section 800.6 where the
garnishment 1o on « judgment for' s debt incurred for personal
services rendered by any emploves or former amployee of the

judgment debtor,

$ ?2;.052. Exemption when order ie sarninge withbolding
grder for mupport

_ Comment. ton T29.082 retains the substance of the ,
former iaw epplicabls to 2 wage garnishment for the collection of
delinquent amounts payable for chiid or spousal support. Since
the federul Hmitations do not apply to such a garnishment
{subdividon (b} of Section 303 of the federal Consumer Credit
Protection Act), this case was covered by the exempton of
one-haif of the judament debtor’s earnings provided by
- subdivistion (2) of former Section 620.8. Section 723.052 maukes
clear that, in ap[i:i ng the 80-percent-of earnings exemption, the
amount withheld froin the earnings of the judgment debtor
pursuant tc a wage assignmen’; for support under Section 4701 of
the Civil Code is inciuded in computing the Bl percent of the
Judgment debior's earnings that may be withheld. For example,
if 30 percent of the judgment debtor's earnings are withheld
pursuant to & wage assignment {or support, an additional 20
percent may be withheld pursuant to the earnings withholding
order on the writ issued for the collection of delinquent amounts
payable for child or spousal support.
Subdivision (b) makes the BO-percent-of-sarnings stundard
provided by subdivision {a} subject to the power of the court to

s
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make an order that more or less of the earnings of the judgment
debtor be withheld where the sarnings withholding order is on
a writ issued for the collection of dalinquent amcunts
" child or spousal support. Upcn the motion of any interested
party, the court s'halfmake gn equitable division of the Judgment
debtor's earnings between, for sxample, his first wife and
children and himself and his second fumdly. This continues the
substance of pricr law. See Hankiny v. Rankins, 32 Cal. App.2d
231, 126 P.2d 125 (1842).

For rules relating to the priority to be given a withholding

- order for support, see Section T23.030.

§ 723.078. Withholding order for taxes; notice and oppor-
tunity for review of liability before order issued
Cotnment. Section 723.07¢ Jdes that no withholding
order for taxes may be issued unless the state tax Hability either
appedrs on the face of the texpayer’s tax return or has been
rmined In an administrative proveeding in which the
taxpayer had notice and an up;;_ortunlty for administrative
review. See Greene v. Franchise Tax Board, 27 Cal. App.3d 38,
103 Cal. Rptr. 483 (1972). However, no review of the ayer's
tax linbility is permitted in court proceedings under this chapter.

paysble for

See Bection 723.082, Under subdivision (b)(2), the time
for making & request for review of an assessment or deter-
mination depends on the epptopriate procedures applicable

to a particular agency.

gubdivision (d) recogniree chet few stats tax 1iebilities

ate reduced to Judgment.

§ T93.074. Agency lssued withholding order for taxes

Comment, Sectitn 723074 specifies ihe procedure to be
followed wher the state taxng nagency itseif imsues the
withtholding order for taxes. In such care, no application to a
court for the order is required. Under an order issued pursuant

to Section 723.074, the =mplover may be required to with-
hold the same amount as if the earnings withholding order

were issued at the behept of & judgment creditor. BSee
Section 723.050. Tha

state taxing agmmpmd&ea the employer with withholding
tables presctibing the amount to be withheld pursuant to orders

1ssued under this wection., The tables are the ones pre-
pared by the Judicial Council purwyant to Section 723.050.

The amount determined according to

the applicable table must be withheld by the employer unless the
order Itsclf specifles a lesser mmount or the amount to be
withheld is reduced pursuant to subdivision (e} of Section
724.073. As to the effect of a wage nssignment for support under
Secton 4701 of the Civil Code, see subdivision (e) of Section
723.031 and the Corament thercio.

&
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§ 123;013. Notice to {axpayen reduction in amount
-~ withheld

Comment. Section T23.075 reqguires service of a copy of the

order and a notice informing the employee of the effect of the
order and the employee's right to hearings and other
remedies. GSee Section 723.080 {manner cf servics).
These papers o

are served on the employs: who is requited to deliver them to
the employoe. C¥ Section 723104 (ordinary earnings
~ withholding orders}. §

The state's decermination of an exempiion clainm is
made finasl under subdivisiocn {¢) becaume {i} under cer-
tain collection procedures of former law the taxpayer
was not entitled to any exemption and (2) the smount
that may be withheld under a state lssued withholding
order for taxes hac been significantly reduced.

_ Bubdivision (d) is the eame it nubetancs ss the last sentence of
subdivition (1) of Section 783.104. See ihe Comment to.that
section for a discussion of the compareble provison.

§ 723.076. Court issued withholding order for taxes

' Comment. Ssction 73076 provides a procedure whereby
the lulnﬂ’agancy can chiain an order, after court hearing, that
requires the employar to withhold all of the employee's egrnings
in excess of the amount necessary far the support of the taxpayet
or his family. An order may be obtained under Seciion T23.078
that requires the withholditg of more than the amount that the
state taxng agency could ragquire the employer to withhold
putsuant to an order issued by the agency itseif under Section
723.074. This grant of suthority Is not intended as a divective that
such authority be used generally. ‘This extreme remerdy could be
harsh in its application aud should be used sparingly.

Provision is made in subdivision (f) of Section
gi.ﬁ?& for & tenpgrary ordar diz;et;mg loyee th

pwployer to hold any earnings of the employee then or

thereafter dua. Suck orders zhmg be usad only in rere and
unususl canes. The temporavy order preveits the employer
from paying to the employee all or a specified portion of
the employee's caraings for s limited period in order to
permit the court to act o the state's application for an
earnings withhoiding ctder fur taxes,

§ 723.083. Refund of emplover's service charge ,
Cominent, Section 723.083 requires the state to refund the

employer's service charge to the smployse if the withholding
order for taxes fs {ssued in error or there Is no tax Hability.

7
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§ 723.084. Warrant or notice deemed withholding
~order for tuxes

Comimant. Secton T83.084 deals with the situstion where it s
not clear whether an employsr-employee relationship exists. The
warrant, notice of levy, or notice or order to withhold may be
lirued on the samunpton the taxpayer Is an independent
contractor. However, so thet the taxpayer cannot avoid the
withholding by claiming that he s an employee and that his
enruimay be withheld only pursuant to an eurnings
withho order, Section 7¢3.084 provides that the warrant,
notice, or order thay requirs that it be treated as an earn
“withholding order if the taxpayer is an employss.
contsute of the formm (except for a court iesued with-
holding order for taxea) are prescvibed by the state.
Bea Section 723.08l, The form for the court issuad
withholding order for taxes iw prascribed by the Judi-
cial Council. See Bection 723.120.

§ 723,106, Judicial Council authorized to presoribe
- practice and procedure -

Comment. Articie ¥ cutlines generally the procedure for
issuance and review of an sarnings withholding order; however,
Section 72£3.100 authorizes the Judicial Council to provide by rule
for the practice and procedute in proceedings undar this
chapter. The stute tax agency prescribes the rules of procedure
for administrative hearings under Article 4 (withholding orders
for taxes). 7The Judicial Council sleo prescribas the
forms to be usad under this chapter. Ses Section 723,120,
But sese Bection 723,081 (forms ased in connection with
withholding orders for taxes--other than the form of &
court ifesued order--are prescribed by state).

§ 783.108. Application for issuance of eamings
withholding order

" Comment. Subdivision {a} of Section 783,102 requires

judﬁment creditor to apply for an exrnitgs withholding order to

the levying

officer in the county where the order 1340 be served.
The form prescribed by the Judiclal Council must be used
for the application. GSee Section 723.120. See also Bec-
tion 723.121 (contentn of applicationj.
- As a preregiiiaite to epplying for the withholditg order,
the judgment creditor must kave obtained the lsuance of a writ-
of execution to the county where the order is to be served. See
Section 783.101 {place where service may be made). 'An
earnings withholding order shall be promptly issued on the ex
parte application of  judgment creditor. The-debtor may clalm .
in exemption as provided in Section 723.105, have such order
modlﬁec{ or terminated, and even recover from the creditor
amounts withheld and paid over pursuant to such order; but this
does not affect the initfal {ssvance of the order, The earnings
withholding order will be effective only if served bofore the ime

§
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for the return of the writ under subdivision {a) of Section 883 has

. See Section 723.103{0).
t spectdl provistons reg the issuance of a withholding
order for tuxes, see Article 4 (commencing with Section 723.070).

§ 723.104. Delivery of papers to employee; employet’s
: return '
- Comment. Section 723104 requires the employer to deliver
to the employee a copy of the uider and & notice advising the
employse of the employee's rights. This section applies
to all earnings withholding orders, inciuding those for
support and taxes, JBut ses Section 723,075 for e specilal
provision concerning the notice to the employee in case
of a withholding crder for taxes and Section 723.076(f)
 {temporary earnings holding order). _
i Bectiol TR, 104: slso recjuires ﬂn-amplm:u fili out and mal
o s teturn to the levying offiest who sarved the
sarnings withholding order. {In the cdse of s withhold-
ing ordar for taxes, the return iz wade to the state.
Ses Section 723.073.) Buch & return must be mada even
a the ordet i not glven effest. Ses Commaent to Section
_TR3.080. If the order ir not given effect, the employer must )
indicate the reason and teturn the order. The form of
the return ie prescribed by the Judiecisl Council., Sae
Section 723.120. B8ae also Section 723.126 {contents of
return} and SBection 723.081 (form of return for withhold~
ing order for texes is presciibed by state).

The last two sentences of subdivision {a) wake clear
that an employer is not liable for civil damages for
failure to glve the employee the notice coscerning the
empioyee's rights, The

*  section dows not prevlude the Labor Commissioner frum taking

wetion under the Code i the employsr consistently feils to

give  employees the notice required under

subdivision {a). Motrsover, althougl the sraployver is not civilly

lisble, the employsr may bs subject to punishment for contempt. Thie
would be appropriate where the sinployor fally to glve the

employee notee out of malice or wiliful neglect but would not

be nps::printe where the employer merely inadvertently fatls to

give the notice.

© § 722.108. Judgment debtor’s claim of exemptinn'

Comment. Section 723.108 outitnes genersily the procedurs
for tha hearing of & jwiguent debtor's clsime for the exemption under .
Section 783.08). SecHon 660.50) is not applicable.
A judgment debtor is not limited am to the tima wizhin
which a claim of exemption must be mada. However, unless
there has been & material change in the debtor's incomes or
neads, an exsmption may be clueimed only once during the period
the order is in effect. 3ec
subdivision (a). A smilar Umitation spplies to e judgment
creditor; if a withholding order is terminated by the court, the

&7



judiﬁment ereditor rany not app&i for the jssuence of in earnings
withholding order directed to the same em loyer for the same
debtor for 130 days following the date of service of a prior
terminated order or 80 days ahter the date of termination,
whichever s later, tizless the court orders otherwise or there in
4 material change in circumstasices, See subdivision (h}.

A claim of exemption i made by the debtor by flling an
original and one copy of the claim of axemption and a8 finan-
 cisl statament. Subdivisicn (b), The form of thase docu~-
\ memts is prescribed by the Judicial Council. BHee Section
723.120. See also Sections 723,123 end 723.124 {contente of
documents). Upon receipt of these documents,
the levylng officer is required to send the coples of the
application and financial staternent to the creditor, together with
a Hiotice of the claim of exemption which advises the creditor of
the effect of the claim. See subdivision {(c).

The judgment creditor who contests the clalm of exemption
must file & totice of opposition within 10 days. Subdivision {(d}.

If no notice of opposition i Bled, the levying officer serveson the
employer & notice terminating the order_or, if the claim of
exemption lsts an amount the judgment debtor believes should

be withheld pursusnt to the order (see Section 723.183), the
tevying officer serves on the employer a modifted order in the
amount indicated in the claim of exemption. Subdivision (e).
Service of the notice of termination or modified order is to be
made on the person, and at the address, indicated in the
employer’s teturn, See Sections 723.101 (c) and 723,128 (b) (8). K
the judgment creditor’s notice of opposition is fited within 10
days, the levying oificer files the documents with the court clerk
who sets the matter for hearing and notifies both parties.
Yubdivision (£). The form of the notice of opposition is
prescribed by the Judiclal Council. Bes Section 723.120.
See also Beation 723,128 (contents of notice).

After henring, the court may order thet the earnings
withholding order be modified or even terminated. The date
fixed for terrmination of the order maﬁprecede the date of the
 hesring. Bes subdivision (g). e court may order thet asounts
withheid in excese of the smount determined to be proper be
* pald fo'the jidigment debtor. See subdivision (). Where the date
of termination i3 mads retroactive, an employer may have
already withheld and paid over pursuant to the earnings
withholding order prior to receipt of notice of tetinination.
Subdivision (¢} of Sertion 723.022 makes clear that the employer
is niot Hable to the debtor for such amounts, and subdivision ()
of Section 723.108 suthorizes the debilor to recover such amounts
from the levying officer or, if paid to the creditor, from the
creditor. Where amounts have been withheld but not yet paid
over to the levying officer, the employer is required to pay those
gmounts to the employeejudgment debtor. See subdivision (1),

Subdivision {J) continues the rule that an appeal may be taken
from the court’s order aliowing or denying the claim of
* exemption in whole or in part. See Section 680.80(m). However,

" the rule formerly provided by the last sentence of subdivision {§)

of Section 69050 that an appeal by the judgment creditor
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prevented the release of the withbeld sariings of the judgmen
debtor is not continued. Under subdivision {J) of Section 723, 105
untll such tme us the order m ing or terminating the
\nrithhni order ix sst aside or modified, the order
exemption inwholeor{npnﬂugiven the
ume as if lhe @ had not been taken
Bubdivision (4} nakes clsar that this nection duan not
apply to sxemption ¢leims made where a withholding order
for txxes has been served purasuant to Article 4 {(commenc-
ing with Bection 723.070)., Ssa Section 723.075., Nor does
this saction apply to & withholding ordar for support.
The exemption in the cdse of such an order is determined

. under Section 723,052 whick apacifiu the procedure for
E chimins the sxemption.

§ 723.180. Judicial Council to preseribe forms

Comment. Sectlon 723.120 requires the Judicial Council to
the forms necessary for the purposes of this chapter,
uﬂombuucm ré!;a ingﬁt'm tutlr: cont:iinad in the
4 ] complets autho ty'h:adupt
Emvintheformunenemryandmnywqm additional
information in the forms of may omit information from the forms
that it determiines is untiecessary. See also Section 723.081 (forms
in connection with withholding ordet for taxes). 1f the
Judicial Council preecribes forme and other papers in
languages other than English, the levying cfficer should
tuse such forms where approprists. See alsoc the last sen-
tence of tha Comment to Bection 723,.150.

Q‘ 723,181, Applleution for earnings withholdin; ordur

Comment,
The actual form for the ni:gicstiun Is pmcﬂbad by the Judieial
Council, See Section 723 |

¢ T23.122. Notioe to egmployee

Comment. The actusl forr for the notice to the employes is
prescribed by the Judiclal Council. See Section 783,180,  For
the netice to the swployea in the csss of & with-

" holding ordstr For taxes, see Ssction 723,073, BHee
 slso Bection 723.076{f) {temporary esranings hold-
- ing ordet).

| 4§ 783,123, Form of claim of exemption

Comment. The sctual furm for the cinim of exemp~
tion is preseribed by the Judicial Council. BSee Bec-
tion 723.120. The “present mailins address' way or
may not be the judgment debior's residence addrase.

//



¢ 793.194. Judgment dobtor's financlal statement

- Comenent, |
* The actual form for the financial statement is prescribed
b)_r tha Judicial Cuum:ﬂ. See Section 723.120. ' SRR

§ 792,198, Employers return

* Comment. Section 723.128 spocifies the information to be
included in the employet’s retutn. The form for the return I
prescribed by the Judicial Counstl, See Section 783.120, But sse

[ Section 723.0B1 (forms in connaction with withholding
orders for taxem prescribad by mtate). ,

$ 730.138. Judgment creditos’s notles of opposition

" "Comment. Section 723.188 specifies the Information to be
included in the judgment creditor’s notice of sition to the
claim of exemption, The form s prescribéd by the Judivial
Council. Ses Secton 783120,

B 723.129., Availability of forms

Coupent., Bection 723.129 {mwplements the last san~
tence of subdivision (d} of Section 723,122, D

§ 793150, Rules

Comment. Section 723,120 requitss that rules be adopted for
the administration of this chapter. Such rules include specific
requirements regarding the treatment of varlous forms of
prepald and deferred earnings such es, but not Hmited to,
commissions, bonuses, retroactive pay incresses, vacation
benefits, prepald earnings, advances, and draw account
payments. Such rulos should be®consistent with federal
requirements under the Consuner Credit Protection Act of
1968, Se=x Haction 723.18]l. The rules may aleo pre-
scribe the circumstances under which forme in langusges
other than Englieh wmay ot must be used. :

§ 98750 (added). Fee under Employees' Eamnings
Protection Law |
Comment. Sscton 28780 provides for a one-time fee of 48,30
meeoftha officer’s duties under the
Employses’ Earnings Protaction Law, Code of Clivil Procedure
Sections 723.010-783.154. o
OPERATIVE DATE

' Cemment, The operative dnte of this sct {s delayed until
January 1, 1979, to allow suffivient time for scate and local public D
officials and the public to beoome funtiisr with the new law and
te develop the necesary formu and procedures.
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PROI’OBED LEGISLATION

J 'l‘ha Commission’s tecommendations - would be
eﬂ’ectun bytheemhnentofﬂufoﬂoﬁngmma
An,

Wiy (  Section 7£3.010) to
ﬁtleﬂol"gm f Sactlom&t!mdmsof

and to
the Code of Ci Prooedure to add Section 88750 to the
Covernment Code, amend Section 300 of the Labor
Coda, and to- SecﬂmllﬂoftbeWolfnrennd
Inastitutions relabing to wage garnishment.,

Ttopaopbufme.ﬂnmdamudom”ﬁﬂom

" 'CODE OF CIVIL PROCEDURE
'»! m (huhn!oll lmomlmt)

SECTION 1. Section 682 of the Code of Civil
Procedure is amended to read: -

889, 'The writ of execution must be issued in the name
of the people, sealed with the seal of the court, and
subscribed by the cletk or judge, and be directed to the
sheriff, constable, or murshal, and it must intélligibly
refer to the judgment, stating the court, the county, and

in munlcipal and justice courts, the judicia] district,

where the judgment i§ entered, and if it o for money, the
amotnt thereof, and the amount actually due thereon,
and if made pnynhle i a specified kind of oney ot
currency, as provided in Section 667, the execution mnust
also state the kind of money or ctrrency in which the
judgment it payable, and must require the officer to
whom it is directed to proceed substantially as follows:
1. If it be against the property of the judgment debtor,
ft must require such officer to satisfy the judgment, with

* interest, out of the personal mert of such debtor, e

i€ i i apains the sarning of e sutely Jowy ahinll
bémaéehaeeerdmem&b&eﬂm&&ﬂ&md if
* sufficient personal property cannot be found, then out of
his renl property; or if the judgment be a kien upon real
property, then out of the real property beloaging to him
on the day when the abstruct of judgment was filed ns ~

_-provided in Section 674 of this code, or at any titne
" thereafter, -

9. IF it be against redlor pe-rsonal prope ty in the hands

- of the personal representatives, heirs, devisees, legatees,

tenants, or trustees, it must retjuire such ofHeer to satisfy

- the judgment with interest, out of such property.

"','5'-
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B IE it be dasued on a judgment made payable in a

- f‘zeéiﬂéd kind ‘of rhoriey or eurrency, as provided in

ction 667, it must dlso require such oftlcer to satisfy the

* stme in the kind of money or currency in which the
judgment is made payable, and such officer must refuse
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment
debtor, he must refuse payment froin any purchaser at
such sale in any other kind of money or currency than
that specifled in the execution. Any such officer
collécting money or currency in the manner required by
this chapter, must pay to the plaintff or party entitled to
‘recover the same, the same kind of money or currency

received by him, and in case of neglect or refusal to do

- o, he shall be llable on his official bond to the judgment

-greditor in three times the amount of the money so
‘colletted,

4 I¥ it be for the delivery of the possesston of real or
-personal property, it must require such officer to deliver
the possession of the same, describing it, to the'partﬁ
_entit?:d thercto, antd may at the same time reguire suc
‘officer to satisfy any cost, damages, rents, or profits
recovered by the same judgment, out of the petsonal
property of the Eerson against whom it was rendered,
“anid the value of the property for which thee'udgment was
‘sendeted to be specifled therein if o delivery thereof

‘uatinot be had; and if sufficlent personal property cannot
be found, then out of the real property, as provided—_in the

first subdivision of this section.

§ 6893 (repealed). Wage gamishment procedure -
"~ 8EC. 2. Section 882.3 of the Code of Civil Procedure
{s repealed. .

- a) Whenever the el-'eaeeuﬁonyk. .
_mm%enever lovey againsh

of & judgment deblen the
: of eneeution shat the ameunt
fas the writ from earings then or therenfter due
and pay sueh amotnt; cach tine it is withheld;
shestl; constable or masshal whe served the weit:
peson shull full to puy eneh wneunt to the shewfh;
eomh-bﬁ”:: marskal; the judament eredilor mmy
# proce: him for the amounts not
with the weit shall eeuase

:
i

% 11

frie

b

1

44 Budh peisen receives p direckion to release from

«l-he officer: bueh relense shall be jasued by the

i

— -

st
| when auy ene of the following oventy tahes
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490 ol Fabeiph of o weitien direction from tho
T hon raveint , # fre

~ § 683 (amended). Return of writ of pxeeutionl

. SEC. 3. Section 683 of the Code of Civil Procedure is

- amended to read:

683. (&) The cxeculion nia}? be made returnable, at
any time not less than 10 nor more than 80, days after its
recelpt by the cfficer to whom it is directed, e 4f the

~ exeoution is upen the earnings of e judgment

upon the termination of thé lewn of e mgwudod ided

.in-Seetlen 8833y to the court in which the judgment s
~entered, When the execution Is returned, the clerk must

attach it to the judgment roll, or the judge must make the
proper entry in the clocket._ B o
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.- (b} If an execution is returned unsatisfled, another
_ mu?v be afterward issued within the time specified in this
code,

. (o) IF property either personal ot real be levied upon
. under such, writ of execution but the sale thereunder be
" pogtponed beyond or not held within the return date-
~_ pfteritis ﬁecaived by the efficer to whom it was delivered
* and which has been returned to the clerk of the court in
which the judgment is entered, upon request of the
person In whose fuvor the writ runs the gourt may direct
. the .clerk to.redeliver said exccution to the officer to
whom it was directed In order to permit the officer to
- make an alias return of the proceedings of the sale or levy
thereon as in the case of en origisal teturn of execution.
. (d) Whenever & writ of execution issued against real
_property contalning a dwelling house has been refurned,
proof that notice required by Sectlon 882b has been
served shall be indicated on the writ, or separately and
attached to the writ. St .
. (&) If an earnings withholding order has been Issued
and served upon the empioyer as provided int Chapter 2.5
(commencing \ith Section 723.010) prior to the tine the
wrdt o{ execution Is made returnable under subdivision
" (a), M exedution fs returnable as provided in Section

Rxsmptioa of sxrings
108 of the Cade of @hvil-Procedure

—

statute of the United States, of the earnings of the debtor received
for his or her personnl services rendered at any time within 30 days
next preceding the date of a withholding by the employer under
Section 882.3, shall be exempt from execution without filing & claim
for eremrﬂon us provided in Section £%.50. '

(b) All e y of the debtor received for his or her personal
services rend at aniy time within 30 days next preceding the date
of a withholding l:;r the employer under Section 882.3, If necessary

for the use of the debtor ot the debtor's family restding in this state
and supported in whole or in part by the debtor, unless the debty are:

{1} Incurred by the debtor, his or her spouse, or his or her family
for the common necessaries of life. :

(2) Incurred for personal services rendered by any employee or
former employee of the debtor.

{(c) The court shall determine the priority and division of
payttient among all of the creditors of a debtor who have levied an
umtilon upon nohexempt sarrtings upon such basis as is just and
ot e. a

~ {d) Any creditor, upon motion, shall be entitled to a hearing in the
court in which the action i3 pending or from which the writ {ssued
for the purpose of determining the priority and division of payment
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§ 690.50 (technical amendment)

SEC. 5. Secticn 690.50 of the Code of Civil Procedure
is amended to read:

" 890.50. (a) If the property mentioned In Section 890.1 to §90.24,
Inclusive, shall be levied upen under writ of execution, the judgment
debtor (herein referred to us “the debtor™), in order to avail himself
of his exemption rights as tv such property, shall within 20 days, in
the case of real propetty described in Section §90.235, and 10 days,

‘in the case of all other ﬁm rty, from the date such property wus
levied upon deliver to the levying officer an affidavit of himself or
his agent, together with u copy theteof, alleging that the property
levied upon, identifying it, 13 exempt, specifying the section or
sections of this code on which he relies for his claim to exemption,
and all facts necessary to support his ciaim, and also stating therein
his address within this state for the purpose of permitting service by
mail upon him of the counteraffidavit and any notlce of the motion

“herein provided.

~ipor-vonsists-of-the-earnings-of u-judgment-debter—cuch-dutethul-

-earnings-sre-withheld from-thejudgment-dobltorshall be-deemed-ta—
-huve-the-right-to-Rie-nseparate-clrim-alexemption-cach-time-that-

-i-withholding-of-earnings-oeeursprovided that-i-a-prier

-exemption—bas-bheen-adivdicatedunder—the—ssme-levy that-each-

(b} Forthwith upon receiving the affidavit of exemption, the
levying officer shall serve upon the person in whose favor the writ
runs (herein referred to ar “the creditor”), either personally or by
mail, a copy of the affidavit of exemption, together with a writing,
signed by the levying officer, stating that the claim to exemption has
heen received and that the officer will release the property unless he
receives from the creditor a counteraffidavit within 10 days after
service of such writing, in the case of rea! property described in
Section 890.233, and within five days after service of such writing, in
all other cases.

(c} IF the creditor d=sires to contest the claim to exemption, he
shall, within such period' of 10 days, in the case of resl property
described in Section 890.235, and five days, in all other cases, file with
the levying officer a counteraffidavit alleging that the property is not
exempt within the meaning of the section or sections of this code .
relied upon, or if the claim to exemption be based on Seetions Section 690.2, 690.3,
of 690.4, e® §38ely alleging that the value of the property claimed
to be exempt i in excess of the value stated in the applicable section
or sections, together with proof of service of a copy of such
counteraffidavit upon the debtor.

(d} If no such counteraffidavit, with such proof of service, is so
filed with the levying officer within the time allowed, the officer shall
forthwith release the property.
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(¢) If such counterefiidavil, with such proof of service, Is so Aled,
either the creditor or the debtor shall be entitled to a hearing in the
court it which the action is pending or frum which the writ fssued
for the purpose of determining the claim to exemptiotythe-priosiiy

«ar—divislon-—si—payment—hetveen—one—or—more—creditors—from-

Wﬂm&mmhm_ : . ' or tha
value of the property claimed to be exempt. Such hearing shail be

gznnted by the court upon inotion of either party made within five
ys after the counteraffidavit is filed with the levying officer, and
such hearing must be had within 15 days from the date of the making
of such motion unless continued by the court for good cause. The
party muking the motion for hearing shall give not less than five days’
notice in writing of such hearing to the levytng officer and te the
other party, and specify therein that the heuaring is for the purpose
of determining the claim to exemption. The notice may be of motion
-of of hearing and upon the Aling of the notice with the clerk of the
court, the moticn is deemed made.

(R If neither party makes such motion within the time allowed,
ot if the levying officer shall ot have bren served with « copy of the
notice of hearing within 10 days after the filing of the
counteraffidavit, the levying officer shall forthwith release the
property to the debtor. ‘

(2) Atany time while the proceedings are pending, upon motion
of either party or upon its own motion, the court muy (1) order the
sale of any perishable properiy held by such officer und direct
dlr?osition of the proceeds of such sale, und (2) make such other
orders as may be proper under the particular circumstances of the
case. Any orders so mede may be inodiled or vacated by the court
or judge granting the samme, or by the court in which the proceedings
are pending, at any Hme during the pendency of the proceedings,
upon such terms as may be just. _

(h) The levying officer in ali cases skiall retain physical possession
of the property levied upon if it is capuble of physical possession, or
in the case of property not capuble of physical possession, the levy
shall remain in fulmrt‘e unsd effect, pending the fina! determination
of the claim to exempiion. However, no sale under execution shall
be had prior to such final determination uniess un order of the court
hearing the ciaim for exemption shall so provide.

{1} At sucn hearing, the party claiming the exemption shall huve
the burden of proof. The affidavits and counteraffidavits shull be filed
by the levying officer with the court snd shall constitute the
pleadings, subject to the power of the court to permit an amendment
in the interests of justice. The affidavit of exempton shall be deemed
controverted by the counteraffidavit and both shall be received in
evidence. Nothing hetein shall be construed to deprive anyone of the
right to a jury trial in any case where, by the Constitution, such right
is glven, but a jury irtal may be waived in sny such cuse in like
manner a3 in the trial of an action. No Andings shall be required in
1 proceeding under this secton. When the hearing is before the
court sitting without a jury, and no evidence other thun the uffidavit
snd counteraffidavit is offered, the court, if satisfled that sufficlent
facts are shown thereby, may make its determination thereon.
Otherwise, it shull order the hearing continued for the production of
other evidence, orai or documentary, or the filing of other uffiduvits
and countetaffidavits. At the conclusion of the heanring. the court
shall give judgment determining whether the claim to exemption
shall be allowed or not, in whele or tn part,

~ I~




more-ereditors-from-norerempi-enrningr-under-the-provisionsol

Seetton-800-8;- which judgment shall be determinative as to the right
of the creditor to have the property teken und held by the officer or
to subject the property to peyment or other satisfaction of his
judgment. In such judgment the court shall make ull proper orders
for the disposition of such property ot the proceeds thereof,

U} A copy of any judgment entered in the trial court shail be
forthwith transmitted by the clerk to the levying officer in order to
permit such officer to either release the property attached or to
continue to hold it to sell it, in accordance with the provistons of the
writ previously delivered to him, Such officer, unless an eppeal from
the judgment {s waived, or the judgment has otherwise become final,
shall continue to bold such property under attachment or execution,

continuing the sale of kny property held under execution until such
Judgment becomes Anal. W
Section—800.8-issllowed—by-2uch—jridgment—the—debtor-shell--lse-

(k] When any docutnents required hereunder are served by mail,
the provisions of this code relating to service by mail shall be
applicable thereto. '

{!) Whenever the time allowed for an act to be done hereunder
{s extended by the court, written notice thereof shall be given
promptly to the opposing party, unless such notice be walved, and

to the levying officer.
(m} An appeal Hes from any judgment under this section. Such

appeal shall be taken in the manner provided for appeals in the court
in which the proceeding is had.

§ 710 (technical amendment)

SEC. 8. Section 710 of the Code of Civil Procedure is
amended to read: | ,

710. (a} Whenever a judgment for the payment of
money is rendered by any court of this state against a
defendant to whom money is owing and unpaid by this
state or by any county, oity and county, city or
municipality, quasl-municipality, district or public
corporation, the judgment creditor may file a duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing and unpaid thereon and that he desires to
avail himself of the provisions of this section in the
martner as follows:

1. If such money is owing and unpaid by this state to
such judgment debtor, said judgment creditor shall file
said abstract or transeript and affidavit with the state
department, board, office or commission owing such
money to said judgment debtor prior to the time such
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state department, board, office or commission presents
the claim of such judgment debtor therefor to tﬁe State
Controller. Said state department, board, office or
commission in presenting such.claim of such judgment
debtor to sald State Controller shall note thereunder the
fact of the filing of such abstract or transeript and
affidavit and state the amount unpaid on said judgment
as shown by said affidavit and shall also note any amounts
sdvanced to the judgment debtor by, or which the
judgment debtor awes to, the State of California by
reason of advances for expenses or for any other purpose.
Thereupon the State Coritroller, to discharge such claim
of such judgment debtor, shall pay into the court which
{ssued such abstract or transcript by his warrant or check
payable to said court the whele or such portion of the
amount due such judgment debtor on such claim, after
deducting from such claim an amount sufficient to
reimburse the state department, board, office or
cominission for any amounts advanced to said judgment
debtar or by him owed to the State of California, as will
satisfy {n full or to the greatest extent the amount unpaid
on said judgment and the balance thereof, if any, to the
judgment debtor.

2. If such money is owing and unpaid to such judgment
debtor by any county, city and county, city or
municipality, quasi-municipality, district or publie
corporation, said judgment creditor shall flle said abstract
or transcript and affidavit with the auditor of such
county, city and vcounty, city or ndanicipality,
‘quasi-municipality, district or public corporation (and in
case there be no auditor then with the official whose duty
corresponds to that of auditor). Thereupon said auditor
{or other official) to discharge such claim of such

judﬁment debtor shall pay into the court which issued
such abstract or transcript by his warrant or check
payable to said court the whole or such portion of the
amount due on such claim of such judgment debtor as
will satisfy in full or to the greatest extent the amount
unpaid on said judgment and the balance thereof, if any,
to the judgment debtor.

- {b) - The judgment creditor upon filing such abstract or
transcript and affidavit shall pay a fee of

uix dollers (88) to the person or agency with whom the
same {is filed.

{c} Whenever a court recelves any money hereunder,

it shall pay as much thereof as is not exempt from
execution under this code to the judgment creditor and
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the balance thereof, if any, to the judgment debtor. The

rocedure for determining the claim of exemption shall

overned by the procedure set forth in Section 680.50

of this code, and the court rendering the judgment shall

be considered the levying officer for the purpose of that
section.

{d) In the event the moneys owing to a judgment
debtor by any governmental agency mentioned in this
section are owing by reason of an award made in a
condemnation proceeding brought by the governmental
agency, such governmental agency may pay the amount
of the award to the clerk of the court in which such
condemnation proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the
affidavit filed with it by the judgment creditor. Such
payment into court shall constitute payment of the
condemnation award within the meaning of Section
1268.010. Upon such payment into court and the filing
with the county clerk of such abstract 6r transcript of
judgment and affidavit, the county clerk shall notify by
mail, through their attorneys, if any, all parties interested
in sald award of the time and place at which the court
which tried the condemnation proceeding will
determine the conflicting claims to said award. At said
time and place the court shall make such determination
and order the distribution of the money held by the
county clerk in accordance therewith.

(e) The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shall be
liable for failure to perform any duty imposed by this
section unless sufficient information is furnished by the
abstract or transcript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office in which he works. The word *'office”
as used herein does not include any branch or
subordinate office located in a different city.

(f) Nothing in this section shall authorize the filing of
any abstract or transcript and affidavit against any
overpayment of tax, penalty or interest, or interest
allowable with respect to such overpayment, under Part -
10 (commencing with Section 17001) or Part 11
(commencing with Section 23001) of Division 2 of the
Revenue and Taxatlon Code. :

(g) Any fees received by a state agency under this
section shall be deposited to the credit of the fund from
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. which payments were, or would be, made on account of

a garnishment under this section.
th) This section shall not be construed to authorize the

withholding of earnings of a public officer or employee.
Except &s otherwise expresaly provided by law, the earnings
of a public officer or employee may be withheld for payment
of a judgment only pursuant to Beetten 68d+3 Chapter 2.5
(comnencing with Section 723,010} .

 CHAPTER 25. EMPLOYEES' EARNINGS
PROTECTION LAW

SEC. 7. Chapter 25 {commencing with Section
723.010) is ndded to Title 8 of Part 2 of the Code of Civil -
Procedure, to read:

CHAPTER 25. EMPLOYEES EARNINGS PROTECTION
LAW

Article 1. Short Title; Definitions

§ 723.010. Short title

723.010. This chapter shall.be kﬁowh and Wmay be
cited as the “Employees’ Earnings Protection Low.’

§ 729011, Definitions

723.011. As used in this chapter: :

(a) “Earnings” means compensation payable by an
employer to an employee for personal services
performed by such employee, whether denominated as
wages, salary, commission, bonus, or othcrwise.

(b) “Employee” means a public officer and any
individual who performs services subject to the right of the
smpioyer to control both what shall be done and how it shall
be done. _

(¢) “Employer” means a person for whom an
individual performs services as an employee.

(d) “Judgment creditor,” as applied to the state,
means the specific statc agency seeking to collect a
judgment or tax liability. |

(e} “Judgment debtor” includes a person from whom
the state is seeking to collect a tax liability under Article
4 (commencing with Section 723.070), whether or not a
judgment has been obtained on such tax liability.

(f) “Person” includes an individual, a corporation, a
partnership or other unincorporated association, and a
public entity.

~ /Y~
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Article 2. General Provisions

§ 723.020. Exclusive procedure for withholding earnings

723.020. Except as provided in Section 4701 of the
Civil Code, the earnings of an employee shall not be
reguired to be withheld by an employer for payment of
a debt by means of any judicial procedure other than
pursuant to this chapter,

§ 723.021. Levy made by earnings withhoid!ng order

723.021. Notwithstanding Section 688, -a levy of
excculion upon lhe earnings of an employee shall be
made by service of an earnings withholding order upon
the employer in accordance with this chapter.

§ 723.022. Employer's duty to withhold; withholding
- period ,

723.022. {(a) As used in this section, “withholding
. period” meauns the period which commences on the 10th
- day after service of an earnings withholding order upon
the employer and which continues until. the earliest of
the foliowing dates:

{1} The 130th day after the order was served.

(2) The date the employer has withheld the full
amount specified in the order. ,

(3) The date of termination specified in a court order
served on the employer. ‘ N

(4) The date of terminakion specified in a notice of
termination served on the employer by the levying
officer.

(b) Except as otherwise provided by statute, an
employer shall withhold the amounts required by an
earnings withholding order from all earnings of the
employee payable for any pay period of such employee
which ends during the withholding period.

(c) An employer is not lisble for any amounts
withheld and paid over to the levying officer pursuant to
an earnings withholding order prior to service upon the
employer pursuant to paragraph (3) or (4) of subdivision

(a). .



§ 723.023. Priﬁrity. of orders generally

793.023. Except as otherwise provided in this chapter:

(@) An employer shall comply with the first earnings
withholding order served upon the employer.

(b) If the employer i5 served with two or more

" eatnings withholding orders on the sama day, ths employer shail
comply with the order fssued pursuant to the judgment
first entered. If two or tmore orders served on the same
day are based on judgments entered upon the same day,
the employet shall comply with whichever one of such
orders the saploysr selects.

(c) If an earnings withholding order is served durin
the period that an employer is required to comply wit
another earnings withholding order for the same
judgment debtor, the subsequent order is ineffective and
the employer shall not withhold earnings pursuant to the
subsequent otder.

§ T23.024. Employer’s service charge for withholding

723.024. Each time an employer makes a deduction
from an employee’s earnings pursuent to an earnings
withhoiding order, the employer may make an additional
deduction of one dollar (§1) and retain it ae & charge
for the employer's services in complying with the earn-
ings withholding order. The aggregate of such charges
withheld from the wages of the employee shall not ex-
ceed five dollars (85) per month.

§ 723.025. Payment to levying officer
723.025. {a) Except as provided ia subdivision (b),
the amount required to be withheld
pursuant to an earnings withholding order shall be paid
monthly to the levying officer not later than the 15th day
of each mouth. The initial monthly payment shall include
all amounts required to be withheld from the earnings of
the employee during the preceding calendar month up
to the close of the employee's pay period ending closest
to the last day of that month, and thereafter each monthly
payment shall include amounts withheld from the
" employee’s earnings for services rendered in the interim
gF to the close of the employee’s pay period ending
osest to the last day of the preceding calendar month.

(b) The employer may elect to pay the amounta with-
held to the levying officer more frequently than monthly.
If the employer so electa, payment of the amount withheld
from the employee's earninge for each pay perivd shall be
nade got later than 10 days after the close of the pay
period.
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§ 723.028. Levying officer's duty to pay over amounts
received and make retum on writ

723.028. (ai The levying officer shall receive and
account for all amounts received pursuant to Section
723,028 and shall pay sach amount so received over to the
person entitled thereto within 15 days after its receipt.

(b) Where an earnings withholding order has been
served prior to the time the writ of execution is made
returnable under subdivislon. {a) of Section 883, ihe
levying officer may, in the levying officer's discretion, return
the writ of execution at either of the following times:

7 (1) The writ of exacution may be returnsd =~ -
‘after the earnings withholding order terminates and the
amottnt withheld by the employer has been paid over to
the levying officer. '

(2) The writ of oxecution miy be raturned
at & time earlier than the time specified in paragraph (1}.

In such case, the {ssuance of the earnitigs withholding
order and the date of its service on the employer shall be
indicated on the writ, or separately ‘and attached thereto,

- anda sup‘plemental return on the earnings withholding

- order shall be made at the time provideg in paragraph
(1) in the same manner as the writ was returned.

(c) Nothing in subdivision {b) extends the time within
which a levy may be made under the writ of exscution
?ursttxiant to which the earnings withholding order was
ssued.

§ 723.027, Creditor required to notify levying officer
when judgment satisfled; notiog of termination

723.027. If the judgment pursuant to which the
earnings withholding order is issued is satisfled before the
order otherwise terminates pursuant to Section 723.022,
the judgment creditor shall promptly notify the levying
officer who shall promptly terminate the order by
serving a notice of termination on the employer.

§ 723.028. Withholding order for costs and interest

723.028. Subject to Section 723.107, after the amount
stated as owing in the earnings withholding order is paid,
the judgment creditor may apply for issuance of another
earnings withholding order covering costs and interest

that may have accrued since application for the prior
ordet. An sarnings withholding order for costs and
interest shall be considered a garnishment for pay-~
ment of the same judgment.
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§ 723.020. Lien created by service of sarnings
. withholding order

723.028. Service of an earnings withholding order
creatss 8 1ien upon the sarnings of the judgment debtor
in the amount required to ba withheld pursuant to such
order. Buch lisn continues for a
. period of one year from the date such earnings became

- ‘payable. |

§ 723.030. Withholding order for support

783.030. {(a) A “withholding order for support” is an
earnings withholding order on a writ of execution issued
to collect delingquent amounts payable under a judgment for
the support of & child, or spouse or formsr spouse, of the
judgnent debtor. A withholding order for support shall
be denoted as such on its face. ,

(b} Notwithstanding any other provision of this
chaptet: )

(1) An employer shall continue to withhold pursuant
to a withholding order for support until the earliest of the
dates specified in paragraphs (2), (3), or (4} of
subdivision {a} of Section 723.022, except that a
withholding order for support shall automatically
tertninate one year after the employment of the
employee by the employer terminates. ‘

2) A withholding order for support hae
priority over any other eamin%s withholding order. An
employer upon whom a withholding order for support is
served shall withhold end pay over earnings of the
employee pursuant to such order notwithstanding the
‘requirements of another earnings withholding order,

(3) Subject to paragraph (2} and to Asticle 3
{(commencing with Section 723.050), an employer shall
withhold earnings pursuant to both a withholding order
for support and another earnings withholding order
simultaneously.

§ 723.031. Effect of wage assignment for subport

723.031. (a) Nothing in this chapter affects an order .
made pursuant to Section 4701 of the Civil Code.

(b) An order made putsuant to Section: 4701 of the
 Civil Code shall be given priority over any earnings
. withholding otder ay provided in that section. An
cmployer upon whont an order made pursuant to Section
4701 is served shall withhold and pay ever the earnings of
the employee pursuant to such order notwithstanding
the requirements of any earnings withholding order.

oy
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When an employer im requircd to cesse withholding
earnings pursuant to an earnings withholding
order, the employer shall notify the lavying officer
who served the earnings withholding order
that & supervening wage essignment for support is

in effect.

~ {c} Subject to subdivisions (b}, (d), and (e), an
employer shall withhold earnings of an. employee

- pursuant to both an order made under Section 4701 of the
Civil Code and an earnings withholding order.

{d) The employer shall withhold pursuant to an
earnings withholding order only to the extent that the
sum of the amount withheld pursuant to the order made
under Section 4701 of the Civil Code and the amount
withheld pursuant to the earnings withholdinﬁ order
does not exceed the amount that may be withheld under
Article 3 (rommencing with Section 723.050).

(e} The employer shall withhold pursuant to an
earnings withholding order for taxes only to the extent
that the sum of the amount withheld pursuant to the
order made under Section 4701 of the Civil Code and the
amount withheld pursuant to the earnings withholding
order for taxes does not exceed the amount that may be
withheld under Article 4 (commencing with Scetion
723.070;. ‘

Article 3. Restrictions on Earnings Withholding

§ 723.050. Standard cxemption

723.050. {a} As wsed in this section, “available
earnings” for any workwezk means the earnings of the
judgment debtor for that workweek less the sum of all the
following: ,

(1) The amount that would be withheld for federal
personal income taxes from the sarne amount of earnings
of a single person who claims no exemptions.

{(2) The amount that would be withheld for federal
social security taxes from the same amount of earnings if
earned during the first week of & calendar year by a
person subject to withholding for that tax.

{(3) The amount that would be withheld for worker
contributions to the Unemployment Compensation
Disnbility ' Fund under Sections 984 and 985 of the
Unemployment Insurance Code from the same amount
of earnings if earned during the first week of a calendnr
year by a person subject to withholding for that purpose.

~ (4) The. amount that would be withheld for state
personal income taxes from the same amount of earnings
of a single person who claims no exemptions.
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{5] An amount equal to 30 times the federal minimum
hourly wage prescribed by Section 6(a) (1) of the Fair

" Labor Stundards Act of 1838 in effect at the time the

earnings are payable.
(b} Excapt as otherwise provided in this chapter, ths
~ amount of the sarnings of a judpment debtor in any

workwesk requirsd to be withheld pursuant to this
thapter shall be computed as provided in this subdivision.
Where the available earnings of the judgment debtor for
the workweek are less than ten doliars ($10), nothing
shall be withheld. If the available earnings of the
judgment debtor for the workweck are at least ten dollars
($10) but not more than forty-five dollars ($45), 50
petcent of the available ecarnings shall be withheld.
Where the available earnings of the judgment debtor for
the workweek are greater than forty-five dollars ($43),
twenty-three dollars ($23) plus 25 percent of the
availuble earnings in excess of forty-five dollars (845)
shall be withiheld. Where the aveilable earnings of the
judgment debtor for the workweek are ten dollars (810)
or more, if the amount comptited under this subdivision
is not & multiple of one dollar (31}, fractional amounts less
than one-half dollar ($0.50) shall be disregarded and
fractional amounts of one-half dollat ($0.50) or more shall
be rounded upward to the next higher whole dollar.

{¢) The jugis:ial Council shall prescribe by rule the
mathod of computing the amount to be withheld under this sesction :
case of earnings for any pay period other than a week,
which method shall be subsmntiallg equivalent in effect
to that prescribed in subdivision (b).

(d) The Judicial Council shall prepare withholding
tables for determining the amounts to be withheld under
this section from the esarnings of empioyees for repre-
sentative pay periode, which amounts shall be mubatan-
tially equivalent to those comput.d under subdivisions
() and (c). The tables may prescribe the amounts to be
withheld according to reasonable estninge brackets. Not-

_withetanding subdivisions (b) and (c), the tables

prepared by the Judicia]l Council pursuant to this
subdivision shall be used to determine the amount to be

withheld under this ssction in all cases where the tables pernit

computation of the amount to be withheld.
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§ 723.051. Additional amouats necessary for support
exempt
123.051, Except as provided in Section 723.052 and in
Article 4 {commencing with Section 723.070), the portion
of the judgment debtor's earninge which the judgment
dabtor proves is necesssry for the support of the judg-~
satit dsbtor or the judgment debtor's family supported in
whole or in part by the judgment debtor is
 exempt from levy under this mter unless the debt is
tnoutred for persondl services rendered by any employes
or former employee of the judgment debtor. Neither the
judgment debtor’s accustomed standard of Hving nor a
standard of iiving “appropriste to the Judgment debtor'e
station in 1ife" 1s &
criterion for measuring the judgraent debtor’s claim for
exemption under this section, '

§ 723,082, Exemption when order is sarnings withholding
order for suppotrt

723.052. (a) Except as provided in subdivision (b},
only one-haif of the earnings of the judgment debtor plus
any amount withheld ‘from the judgment debtor's
earnings pursuant to & wage assigninent under Section
4701 of the Civil Code is exempt from levy under this
chapter where the earnings withholding order is a
withholding order for suppert under Section 723.030.

(b) Upon motion of any interested party, the court
shall make an equftible division of the judgment debtor’s
earnings that takes inio account the needs of all the
persons the judgment debtor is required to support and
shall effectuate such division by en order determining the
amount to be withheld from the judgment debtor’s
earnings pursuart to the withholding order for support.

Article 4. Eammings Withholding Orders
for Taxes

§ 723.070. Definitions

723.070. As used in this article: '

(2) “State” means the State of California and includes
any officer, department, board, ot aiency thereof.

(b) “State tax liability” means a liability, including any
penalties and accrued Interest and costs, for which the
state would be authorized to issue (1} a warratit pursuant
to Section 1785 of tie Unemployment Insurance Code or -

" Secton 6776, 74881, 9001, 16071, 18906, 26191, 30341, or
32385 of the Revenue and Taxation Code or (2) a notice
of levy pursuant to Section 1755 of the Unemployment
Insurance Codg or, (3} a notice or order to withhold
pursuant to Section 6702, 7851, 8952, 11451, 18101, 18817,
26132, 30311, or 32381 of the Revenue and Taxation Code.
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§ 723.071, Excluslve proeedure for withholding
enrnings for state tax Uability

723.071. ‘'This chapter does not limit the state’s right to
collect a state lax liability except that (a) no levy upon
earnings of an employee held by an employer {s effective
unless such levy is made in sccordance with the
provisions of this chapter and (b) the methods of
collection referred to in subdivision (b) of Section 723.070
may not be wed to require an employer to withhold
earnings of an employee in payment of a state tax
liability. , ,

§ 123,073, Withholding order for taxes; notice and oppor-
tunity for review of lability before order issued

793072 (a) A “withholding order for taxes” is an

exrningswithhoiding order issucd pursuant to this article

to-collect a state tax ligbility and shall be denoted as &

withholding order for taxes on its face..

_ (b) A withhoiding order for taxes may only be issued
r one of the following circumstances!

{1) The existence of the state tax Hability appeats on
the face of the taxpayer's return, including & case where
such tax Hability is disclosed from the taxpayer’s return
after errors In mathematical computations in the return
have been corrected, '

(2) The statc tax Hability has been assessed ot
determined, as provided in the Revenue and Taxation
Code or Unemployment Insurance Code, and the
taxpayer had notice of the proposed assessment or
determination and had avatiable an opportunity to have
the proposed assessment or determination reviewed by
appropriste administrative procedures. 1f the taxpayer
makes a timely request for review of the assessment or
determination, the state shall not issus & withholding
order for taxes until the administrative review procedure
is completed. If the texpayer im piven notice of the pro-
posed aspessmant or determination but does not make a
timely request for review, the state may issue & withhold-
ing order for taxes.

{c) In any case where a state tax Hability has been
assessed or determinied prior to fanuary 1, 1979, and the
state determines that the requirements of subdivision (b)
may not have been satisficd, the state may send a “Notice
of Proposed Issuance of Withholding Order for Taxes” to -
the taxpaysr at the taxpeyer's last kuown eddress by first-clase
postage prepaid. The notice shal advise the taxpayer that

-
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the taxpeyer may Have the dsseeswent or detemmination re-

- viewad by appropriate administrativa procedures and state

how such a review may be obtainad. 1f the taxpsyar is sent
such & notice and requests such a4 review within 30 days
from the date the notice was mailed to the taxpayer, the
state shall provide

- apptoptiste admihistrative progedures for review of the

assesstrient or determination and shall not issue the

withholding order for taxes until the administrative

review procedure is completed, If the taxpayer is sent

such a notice and does not request such a review within

30 days from the date the notice was malled to the taixpayer, the

state may issue the withholding order for taxes. ' :
(d) ‘A withholding order for taxes may be fssued

whether or not the state tax liability has been reduced to

judgment.

§ T22.073. Provislons governing tax withholding orders

723.073. Except as otherwise provided in this article,
the provisions of this chapter govern the procedures and
“proceedings concerning a withholding order for taxes.
or the purposes of this artitle, s reference in this chapter
.to a “levylng officer” shall-be deemed to mean the
specific state agency seeking to collsct a state tax Hability
under this article,

§ T23.074. Agenoy lsued withhiolding order for tuxes

723.074. (a} The state may itself issue a withholding
order for taxes under this section to collect a state tax -
1iability. The order shell spscify the totsl smount re-
quired to be withheld pursusat to the order (unpeid tex
Hability including any penalties, accrued friterest, and
costs). _
" {b} Unless a lesser amount is specified in the order, the
amount to be withheld by the smpioyer esach pay period pursuant
to an order issued under thim section is the asmount required

* * be'withheld tnder Sectiorn TE 180,

§ 723.075. Notice to taxpayer; reduction in amount
withheld

723.075. {a) This section applies to any withholding
order for taxes issued under this article,

(b). Together with the withholding order for taxes, the
state shall serve upon the employer an additional copy of
the order and a notice informing the taxpayer of the
effect of the order and of his right te hearings and

- remedies provided in this chapter. Within 10 days from
the date of service, the employer shall deliver to the
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taxpayer s copy of the order and the notice, except that
immediate delivery shall be made where a jeopardy
withholding order for taxes has becn served. IF the
taxpayer s no longer employed by the employer and the
. maployer does not owe the texpayer any sartings, the employer
As not required to make such delivery.

(e} The state shall provide for an administrative
hearing to reconsider or modify the amount to be
withheld pursuant to the withholding order for taxes, and
the tixpayer may request such a hearing at any time after
service of the order. If the taxpayer requests a hearing,
the hearing shall be provided, and the matter shall be
determined, within 18 days after the request is recetved
by the state. The determinacion of the state pursuant to
_ this subdivision ia fiusel and is not eubject to court review,
- vy The employer is not subject to any civil Hability for
failure to comply with subdivision (&), Nothing in this
subdivision limits the power of a court to hold the
employer in contemnpt of court for failure to comply with
subdivision (b). , :

§ 723.076. Court issued withholding order for taxes

723.076. (a) A withholding order for taxes may be
{ssued pursuant to this section requiring the employer of
the taxpayer to withhold an amount in excess of the

amount that may be required to be withheld pursuant to
- an order issued under Section 723.074. o

{b) . The state may, at any time, apply to a court of
record in the county where the taxpayer was last known
to reside for the issuance of 4 withhoiding order for taxes
under this section to collect a state tax Hability.

{¢} The appiication for the order shall include an
affidavit stating that the state has served upon the
taxpayer both of the following:

(1) A copy of the upplication.

(2) A notice informing the taxpayer of the purpose of
the application sud the right of the texpayar to eppear at
the court hearing on the appiication. .

(d) Upon the filing of the application, the court shall
{mmediately set the matter for hearing and the court
clerk shall send a notice of the time and place of the
hearing by first-class mail, postage prepaid, to the state
and the taxpaver. The notice shall be deposited in the
meil at least 10 days before the dar set for the hearing, -

ée) After hearing, the court shall issue 8 withholding
order for taxea wf'ziph shall reguire the taxpayer’s

 employer to withhold and pay over all earnings of the

*2‘?’[“‘”
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‘taxpayer other than that amount which the taxpayer
proves is exempt under Section 723.081, but in no event
thall the amount to be wiikheld be less than that
permitted to be withheld under Section 723.0850.
~ {P) The state may issue a temporary earnings holding
order, which shal! be denoted as such on its face, in any
vase where the state tntends to apply for a withimldin
order for taxes under this section and has determineg
that the collection of the state tax lability will he
,L:aopardized in whole or in part if the temporary earnings
olding order {a not issued. The temporary edrnings

holding order shall be directed to the taxpuyer’s
smployer and shall require the employer to ratain i{n the
anploysc'e possession or under the smployer's control sil
or such portion of the aaraings of

the tu%ayer then o thereafter due as is specifed in the
order. Together with the temporary earnings holding
order; the state shall serve upon the employer an
additional copy of the order and & notice informing the
" tanpayer of the sffect of the oxder and &1 the fight to the
remedies provided in this chaptet. Upon receipt of the
order, the employer shal! deliver to the taxpayer a copy
of the order and notice. If the taxpayet is no longer
employed by the employer and the employer does not
ows the taxpaysr any sarnings, the employer is not required to
 make such delivety. ‘The temporary earnings holding
order expires 15 days from the date it is served on the
employer unless it {s extended by the court on ex parte
application for good cause shown. If a temporery earnings
holding order 1s served on an employer, the state may not
thereafter, for a period of six months, serve on the same
employer another temporery earnings holcing order for
the same employee unless the court for good cause shown
otherwise orders. Sections 723.133 and 723.184 apply to
temporary eatningy holding orders issued under this
section.

§ 783,077 Priotity of orders

7¢3.077. (a) Subject to subdivision (b}, an employer
upon whom & withholding order for tuxes is served shall
withhold and pay over earnings of the employee
pursuant to such order and shall cease to’ withhold
earnings pursuant to any prior esrnings withholding
order except that a withholding order for support shall be
given priority as provided in Section 723.030. When an
employer Is required to cease withholding earnings
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pursusnt to an sarlisr earnings withholding order, the
smployer shall notify the levying officer vho sarved

the earlier uminﬂ: o o
withholding order that & supervening withhoeitling order
for taxes s in effect. '

(b? An employer shall not withhold earnings of an
employee pursuant to a withholding order for taxes if a
prior withhelding order for taxes i in effect, and, it such
cese, the subsequent withholding order for taxes is

" ineffectve.

| § 720078, Withholding period; notioe terminating order

723.078. (a) Except as provided in subdivision (b),
. the employer shell not withhold pursuant to a
withholding order for taxes from earnings .of ihe
employee payable for any pry period of such employee
that ends prior to the 10th day aRter service of the order.
(b} A “jeopardy withholding otder for taxes,” which
shall be denoted as stich on {is face, 1s & withholding order
for taxes that requires that the employer withhold
pursuant to the order from earniings due to the employee
at the time ol service of the order on the employer and
from .earnings thereafter due. A jeopardy withholding
order for taxes may be {ssued only where the state has
determined that the collection of a state tax ability will
be jeopardized in whole or in part by delaying the time
when withholding from earnings comnmences.

(e} An employer shall continue to withhold pursuant
to a withholding -order for tuxes until the amount
‘specified in the order has been paid in full or the order
is withdrawn, except that the order automatically
terminates one year after the employment of the
employee by the employer terminates. The state shall
promptl(ir serve on the employar a notice terminating the
withholding order for taxes if the state tax lability for
which the withholding order for taxes was Jssued is
satisfied before the' employer has withheld the full
-amount specified in the order, und the employer shall

- diseontinue withholding in compliance with suen notice.

. ' 723.079. When receipt reguired

723.079, The state shall send & raceipt to the
taxpaysr for each payment made to the state pursuant
to & withholding order for taxes unliess the taxpayer
has indicated in writing that a teceipt need not be sent.

- 24 -
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§ 783.080. Service

. T23.080. Service of n withholding order for taxes or of
any other notice or document required under this
chapter in connection with a withhalding order for taxes
may be made by the state by frst-class mail, postage
prepaid, or by any authorized state employee, Service of

a withholding order for taxes is complete when it s
received by tha employer or a person described is para-
graph (1) or (2) of subdivision (a) of Bection 723.101.
Bsrvice of, or the providing of,

‘aity ‘other notice or document required to be served or
provided under this chapter in connection with a
withholding otder for taxes {s complete when the notice
ot decument Is deposited in the mail addressed to the last
known address of the person on whom it is served or to
whom it is to be provided. |

4 T23.081. Forms

723.081. Except for the formis referred to in Section
723.076, the state shall prescribe the form of any order,
notice, or other document! required by this chapter in
connection with a withholding order for - taxes
notwithstanding Sections 723.100 and 723.120, and any
form su prescribed is deemed to comply with this
chepter. ‘

§ 793.082. Review of tax lisbility |

723.082.. No review of the taxpayer’s tax linbility shall
be permitied in any court proceedings under this
chapter. '

$ 793083, Refund of smployer’s service ehnrge"'

723.083. If the statc determines that a withholding

order for taxes has been issued in error or that thereisno
tax lisbility, the stste shall rafund to the employee sny
smounts deducted by the employer pursusnt to Section 723.024.

§ 793.084. Warrant or notice deemed withholding
order for tuxes

783.084. Where a warrant, notice of levy, or notice ot
order to withhold (referred to in subdivislon (b) of
Section 723.070) is served on the employer, it shall be

" deemed to be a withholding ordar for taxes s to sny
surnings thet sre subject tc the provieions of thia
chapter if both of the following reguirsments are
satisfied:
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{a) The form -
Pprovides notice on {is face that it is to be treated as a
withhnidinic&rder for taxes as to any earnings that are
subject to the provisions of this chapter.

. {b} The form provides 511 the informstion pro=-
vided in a withholding ocder for taxes.

Article 5. Procedure for Issuance of
Earings Withholding Ordars

~ § 733100, Judicisl Council authorized to prescribe
.practioe und provedure

723.100. Notwithstanding any other provision of law,
the judictul Council ma);grovide by rule for the practice
and procedure In proceedings under this chapter except
for the state’s administrative hearings provided by
Article 4 (commencing with Section 723.070),

§ 723.101. Service

123.101. (a) An earnings withholding order shall be
~sarved by the levying officer upon the smployer by
(Melivery of the order to any of the following:

(I} The managing agent or person in charge, at the
Hme of service, of the branch or office where the

" employee works or the office from which the employee {e¢ paid.

(2) Any person to whoti a copy of the summons and

~ of the complaint may be delivered to make service on the
employer under Article 4 {commencing with Section

. 416.10) of Chapter 4 of Title 2, |

(b} Service of an earnings withholding order shail be

made by persona! delivery as provided in Section 415.10
or 413.20 or by delivery by registered or certified mail,
postage prepaid, with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by or on behalf of the
reciplent. If the levying officer attempts service by mail
under this subdivision end  coes not recelve a return
receipt within 15 days from the date of depostt in the mail
of the sarnings wihholding order, ths levying officer shall make
as provided in Article 3 (commencing with Section
415.10} of Chapter 4 'of Title 5. .

- {e} Service of any notice vr dcoument under this
chapter may be madse in the sathe manner as an earnirigs

.withholding order. If service is made un the employer
after the employer's return hae been received by the

- 2¢~



N

-

levying officer, the service shali be made by registered or
certified mail, postage prepaid, with return receipt
requested, on the person designated in the employer's
teturn to receive notices and at the address Indicated in
the employer’s return, whether or not such address is
within the county. Nothing in this subdivision precludes
service by personal delivery on the person designated in

the employer’s return,

¢ 723,102, Application for issuance of earnings
- withholding order

723.102. (&) If a writ of execution has been issued to
the county where the judgment debtor’s employer is to
be served and the time for the return of the writ under
subdivision (1) of Section 683 has not expired, & Judgment
creditor inay applg for the fssuance of an earnings
withholding order by filing an application, in the form
Frescrib'ed y the Judicial Counctl, with a levying officer
h such county who shall promptly issue dn earnings
withholding order in the form prescribed pursuant to
Sections 723.120 and 723.125.

(b) This section does not apply where the earnings
withholding order is a withholding order for taxds.

§ 723.103. Service of order and Information on employer

723.103. (2) The levying officer shall serve upon the
designated employer all of the following:
- (1) The original end one copy of the earnings
withholding order. :
{(2) The form for the employer’s return.
3) The nctice to emE!o ‘ee of earnings withholding
order in the form prescri ecf pitrsuant to Sections 723.120
and 723.122,

(b} At the time th» levying officer makes service pursuant to

subdivision (a), the levying officer shall provide the
employer with a copy of the employer’s instructions and
withholding tables referred to in Section 723.127. The
Judicial Council may adopt rules prescribing the
cireumstances when compliance with this subdivision is
not required. _

(c} No earnings withholding order shall be served
upon the employer aftet the time specified in subdivision
(a} of Section 683 for the return of the writ of execution
under which the order was issued has expired.
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§ 723.104. Delivery of papers to employee; employer's
return

723.104, Any eniployer who is served with an earnings
withholding order shali:
(&) Deliver to the judgment debtor a copy of the
earnings withholding order and the notice to employee
of earnings withhclding order within 10 days from the
date of service. If the judgment debtor is no longer
“employed bf the employer and the employer does not
+ bws the employes sny earuings, the employer is not required to
make such delivery. The employer i not subject to any '
civil liability for faflure to comply with this subdivision,
Nothing in: this subdivision limits the powet of a court to
hold the employer in contempt of court for faflure to
comply with this subdivision. R
(b} Complete the employer’'s return on the form
ptrovided by the levyitg officer and mall it by first-class
tall, postage prepaid, to the levying officer within 15
‘days from the date of service, If the earnings withholding
order is ineffective, tha employer shall state in the
stployer's return that the order will not be complied with
for this reason and shall return the order to the levying
-officer with the employer's return.

§ 723.105. Judgment debtor's claim of exemption

723.105. (a) A judgment debtor may claim an
axemption under Bectior 723.05i undar sither of the followe
ing circumstances! .

"~ {1) No prior hearing hus been held with respect to the
earnings withholding order.

(2) There has been a material change In
circumstances since the time of the last prior hearing on
the earnings withholding order.

(b) A claim of exemption shall be made by filing with
the levying officer on originel and one copy of (1) the
judgment debtor’s claim of exemption and (2) the
judgment debtor’s financial statement.

{¢} Upon the Aling of the clsim of exemption, the
levying officer shall promptiy send to the Judginent
creditor by first-class mail, postage prepaid, all of the
following: :

(1) A copy of the claim of exemption.

{2) A copy of the Hinancial statement, _

(3) A notice of claim of axemption, in the form
prescribed by the Judicianl Ccuneil, stating that the
claim of exemption has been filed and that the earnings
withholding order will be terininated, or medified to

" reflect the amount of earnings claimed to be exempt in
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the claitn of exemption, unless a notice of opposition te
the claim of exemj)tiun is filed with the levying officer by
the Judgment ereditor within 10 days after the date of the
mailing of the notice of claim of exemption.

(d) A judgment creditor who desires to contest a claim
of exemption shall, within 10 days after the date of the
mailing of the notice of claim of exeraption, file with the
levying officer a notice of opposition to the claim of
exemption.

(e) If the levying officer does not receive a notice of

opposition within the l0-day period, the levying officer

shall warva on the suployar one of the following:

(1) A notice that the earnings withholding order has
been terminated {f all of the judgment debtor’s earnings

‘was claimed to be exempt.

2) A modified earnings withholding order which
reflects the amount of earnings claimed to be exempt in
the claim of exemption if only a portion of the judgment
debtor’s earnings was claimed to be exempt.

{F) If a notice of opposition to the claim of exemption
i3 filed with the levying officer within the 10-day period,
the levying officer shall promptly flle the judgment
debtor’s claim of exemption and financial statement and
the notice of oppusition to the clalm of exemption with
the court clerk and the court elerk shal! set the matter for
hearing, which hearing shull be held within 18 days after
the date the documents are filed with the court clerk by
the levying officer. The court clerk shall send a notice of
the time and place of the hearing to the judgment debtor
and judgment creditor by first-class mall, postage
pre(ru.ld....’l‘he notice shall be deposited in the mail at least
10 days before the day set for hearing. =

(giI If, after hearing, the court orders that the earnings
withholding order be modified or terminated, the clerk
shall promptly iransmit & certified copy of the order to
the levying officer who shall promptly serve on the
employer of the judgment debtor (1) a copy of the

modified earninﬁ;wltﬁhnlding order or (2) a notice that -
t

the earnings withholding order has been tarminated, The
court may order that the earnings withholding order be
terminated as of a date which precedes the date of
hearing. If the court determines that eny amount
withheld pursuant to the earnings withholding order
shall be paid to the judgment debtor, the court shalt
an order directing the person who holds such amount to

 pay it promptly to the judgment debtor.

(h} If the earnings withholding order is terminatsd by
the court, unless the court otherwise orders or unless
there {s a material change of circumstances since the time

-
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of .the last prior hearing on the earnings withholding
“order, the judgment tor may not apply for another D
earnings withholding order directed to the same '
employer with respect to the same Judgmant debtor for
a period of 130 days following the date of service of the
earnings withholdinﬁ order or 60 days after the date of
.the termination of the order, whichever is latet.
(i) Ifanemployer has withheld and peid over amounts
pursuatit to an earnings withholding order after the date

of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may
recover such amounts only from the levying officer if the tevying of
still holds such amounts or, if such amounts have been
paid over to the judgment creditor, from the judgment
creditor, If the 'emplf}rer has withheld amounts pursuant
to an earnings withholding order after termination of the
“order but has not paid over such amounts to the levyin
officer, the employer shall promptly pay over suc
amounts to the judgment debtor, :
{J) An appeasl lies from any court order under this
section denying a clalm of exemption or modifying or
terminating an earnings withholding order. Such appeal
shall be taken iu the manner provided for appeals in the
court in which the proceeding is had. An appeal by the
judgment - creditor from an order modifying or —
terminating the earnings withholding order does niot stay -
the order from which the appeal s taken. .
Notwithstanding the appeal, unti! such time as the order
modifying or terminating the earnings withholding order
is set aside or modifled, the order allowing the claim of
exemption in whole ot in part shall be given the same
effect as if the appeal had not been taken.
’ (k) This section doee not apply to o withholding
order for support or a withholding order for taxes.

§ 723.106. Findings not required
723.108. No findings® are required in court
proceedings under this chapier.

§ 783.107. Limitation on obtaining zdditional earnings
withholding orders .

T23.107. If an employer withholds earnings pursuant
to an earnings withholding order, the judgment creditor
who obtained the order may tiot cause another earnings
withholding order to be setved on the same employer
. Fequiring the smploysr to withhold earnings of the same amployee
during the 10 days following the expiration of the prior : D
_earnings withholding order.
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Ariiole 8. Formg; Fmployer's Instructions;
Withkholding Tables

§ 723120, Judicist Council to prescribe forme

723,120, Except as provided in Section 723.0BI,
the Judieisl Council shail prescribe the form

" of the applications, notices, claims of exemption, orders,

and other documents required by this chapter and only
‘such forms may be umed to implement this chapter. The
Judicinl Councii may prescribe forms in languages other
then English. Any

" such form prescribed by the Judicial Council is deemed
to cottiply with this chapter. -

§ 793131, Applicstion for earnings withholding order

723.121. The “application for issuance of earningy
withholding order" shall be executed under ceth or by
declaration under penalty of parjury and shall iaclude
all of the followiung:

(8} The nams, the lest known addrsss, and, 1f hnown, =
ths soclul security nusber of the judgment debtor.

" {b) 'The naine and nddress of the judgment creditor,

(e) The court where the judgment wes entered and
the date the jJudgment was etiored. :

(d) The date of fssusnce of a writ of execution te the
county where the earnings withholding order {s sought
and the date the weit {s returnable under subdivision (a)
of Section 683. '

(e) The amount sought to be collected, indicating the
amount of the judgment, plus additional accrued items,
less partial satisfactions, if any. '

(f) The name and address of the employer-to whom
the order will be diracted. .

{ L The name and address of the persott to whom the

“withheld money s to be patd by the levying officer.

§ 723138 Notice tn employee

723.128. The “notice to employee of earnings
withholding order” shall inform the judgment debtor of
all of the fnllcwing:

(a) The named employer has been ordered to
withhold from the earnings of the judgment debtor the

sounts required to be withhald under Bection 723.030, or such other
‘amounts as are specified in the earnings withholding

order, end to pay these amounts over to the levying
officer for tran smittal to the person specified in the order
in payment of the judgment described in the order,
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(b) The amounts required to ba S
withheld pursuant to Soction 793.050 on illustrative
amnounts of earnings. | i S
{e) No amount can be withheid from the earnings of
a2 judgment debtor which the judgment debtor proves is
necessary for the support of the judgment debtor or thae
Jjudgment debtor's Family supported in whole or in par:
by the iudsunnt debtor. _
7 (d} If & judgment debtor wishes @ court hearing to
prove that amourts should not be withheld from
the judgment dehtor's sarnings becsuse they are necesssry
for the muppctt of the judgment debtor or the judgment
debtor's family supported in whole or in part by the judg-
tnent debtor, the judgment debtor shall file with the levying
officer an original and one cvapy of the ;‘lludgment
debtor’s claim of exemption” and an original and one
copy of the “judgment debtor's financlal staterment.” The
notice shall also advisa the judgment debtor that the

- claim of exemption form and the financial statement
- forw mey be obiaiosd without charge st the office of the

~ levying officer,

8} Under Section 300 of the Labor Code, the
judgment debtor may revoke an assignment of wages or
salary to be earned after the time of the revocation uriless
the assignment is mede pursuant to Section 4701 of the
Civil Code. : :

§ 723.183. Form of claim of exemption

723.123. The “judgment debtor’s claim of exemption” - -
shall be sxecuted under ocath or by decluration under
‘panalty of perjury., The claim of exemption shall in-
dicate how murh the judpment debtor believes mhould be
wititheld from the judgment debiox's sarnings sech pay
pariod by the employar pursuant to the earnings with-
holding order and shall state the judgment debtor's
present malling address.

T

§ 793.124. Judgment debior’s finuncial statement ,

793.124. The "judgment debtor's financtal statement™ -
shall be executed undar oath or by declaration under

pepalty of perjury and shell include all of the fol-
lowing Iinformation:

(@) The name, age, and relationship of all persons
‘dependent upon the judmnent debtor for support.
)" All sourcés of the fudgment debtor's sarnings and
other {nieome und the amounrts of such earnings and other
income. - '
~ {c} All sources and thie emounts of earnings and other .
income of the persons listed in subdivision (a).

— 3
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{d) A listing of all assets of the judgment debtor and
of the persons Usted in subdivision (a) and the value of
such assets. ‘

' {]e) All outstanding cobligetions of the judgment
debtor. ,

{f) Whether any earnings withholding orders ate in
effect for the judgment debtor or the persons listed in
subdivision (a}. o

(g) Whether any orders made under Section 4701 of
the Civil Code are in cffect for the judgment debtor or
the persons listed in subdivision (a).

§ 722.198. Earnings withholding order

0 723.128. The *earnings withholding order” shall
include all of the following: __

: {a) The name, address, &nd, if known, the social
security numbar of the Jjudgment debtor.

(b) The name and address of the employer to whom
the order is directed. | |

- {e) The court where the judgment was entered, the
date the judgment was entered, und the name of the
]udﬁment creditor.

{d) The date of issuance of the writ of execution to the
county where the earnings withhelding order is sought
and the date the writ is returnable under subdivision (a)
of Section 683,
(e} The total wmount that may be withheld
pursuant to the order (the amount of the judgment, plus
edditional accrued ftems, less purtial satistoctfons, if any).
(f) A description of the withholding period and an
order to the employer to withhold from the earnings of
the judgment debtor for esch pay psriod the amount required to be withhelc
under Ssction 723,030 or the amount specified in the order, as the case m
be, for the pay pariods ending during such withholding periocd.
.- {g) An order to the employer to pay over to the
levying officer at a specified address the smount required
to be withheld pursuent to the order in the manner and
within the times provided by faw. :
{hy An order that the emplover fill ocut the
“employet’s return” and return it by first-class mail,
postage pregaid, to the levying officer at a specified
address within 15 days after service of the earnings
withholding order.

- gl} An order that the employer deliver to the
judgment debtor & copy of the earnings withholding .
order and the “notice to employee of earnings
withholding order” withinn 10 days after service of the




earningy withholding order; but, i the judgiment debtor

is no longer employed by the employer and the smployer

" doas not owe the cuployes amy sarnivge, the espleoyer is uot
required to make such delivery. I .
(j) The name and address of the levving officer.

§ 1!3.1!8. Emﬁluyeé‘a retirn

723.128. {(u) The ‘“emplover's return” shall be
sxecuted undsr oath or by declaration under penslty of
psrjury. The form for the return provided .
to the emplover shall state all of the folidwing
information: ‘ e

{1) The name and address of the levying offiver to
whom the form fs to be returned. '

{2} A direction that the forra be malled to the levying
officer by first-tlass matl, postage prepaid, no later than
15 days alter the date of service of the. earnings

_ withholding order. _ - -
" {3) The name, the address, and, if known, the socisl
security numbar of the Judgment dabtor.

(b) In addition, the employet’s return form "thall
require the employer to supply all of the following
information: :

(1) 'The date the earnings withholding order was
served on the employer.

{2)° Whether the judgmaent debtor {s now employed by
the employer ot whether the employer otherwisggwes
earnings to the employes. -

(3) tf the judgment debtor is ewployed by the amployer
or the employer otherwize owes earnings to the employes,
the smount of the employee's esrsings for tha last pay
petiod and the length of this pay period.

(4) Whether the emplioyer was requirsd on the date of
service to comply with an earlier ssrnings withholding
order and, if so, the name of the judgmant creditor who
secured the eariier order, the levying officer who sarved
suck order, the date it wus issued, the date it wes served,
the expiration date of such order, and which of the earn-
ings withhoiding orders the empiover 1s required to com~
ply with under the applicable statutory rules concerning
the priority of such ordera.

(5) ¥hether the employer was required on the date of
service to comply with an order made pursuant to Section
4701 of _
the Civil Code and, if so, the court which {ssued Such
order and the date it was lssued and any other

—Bln
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- tnformation the Judiclal Council determines is needed to
{dentify the order. |

(8) The name and address of the person to whom
notices to the employer ate to be sent.

§ 723197, Employer's instructions and withholding tables

729.127. {a) The Judiclal Council shall prepare
\'_'emqloyer's instructions” for emplioyers and revise or
supplement these instructions to reflect changes in the
law or tules regulating the withholding of earnings.
~ {b) Except to the extent that they are included in the
forms requited to be provided to the emrloyer by the
levying officer, the Judicial Council shall publish and

rovide to the levying officers copies of the employer’s
{nstructions and the withholding tables adopted pursuant
to Section 723.050. S

§ 723.128. Judgment creditor's notice of opposition

- 793.128. 'The “judgment creditor's notice of
. _opposition to the claim of exemption” shall be executed
undar osth or by decleérstion undsr pensity of perjury
and shall include all of the following:
- {(a) The name, last known sddtess, and, if known, the
socisl security number of the judgment debtor.
" {by The hame and address of the judgment ereditor,
{¢) The date of mailing of the notice of claim of
exemption. ,
(d) The amount of the judgment debtor’s claim of
exemption which the judgment creditor claims i not
exem T

pt.
{e) 'The factual and legal grounds for the judgment
creditor’s opposition to the claim of exemption,

§ 723,129, Availability of forms

723.129. fThe levying officer wshall have copies of the
forms for the "judgment debtor's claim of exemption” wnd
"Judgmant debtor's financiel statement” available st the levying
officer's offica for distribution withcut charge to & person who
desires to make a claim of exemption under Section 723.05).
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Article 7. Administration and Enforcement

§ 723.150. Rules

723.150. The Judicial Council shall adopt rules for the

administration of this chapter, including rules

- prescribing the pay petiod or periods to which various

orms of prepaid or deferred earnings are to be allocated

and the method of computing the amount to be withheld
from such forms of earnings under Section 723.050.

§ 723.151. Liasison with federal administrator

723.151. 'The Judicial Council may perform all acts
required by the Administrator of the Wage and Hour
Division of the United States Department of Labor as
conditions to exemption of this state from the earnings
garnishment provisions of the Consumer Credit
Protection Act of 1958 (i3 UK.C. Secs. 1871-1877),
including, but not limited to: _ :

. {a) Representing and acting on behalf of the state in

_relation to the Administrator of the Wage and Hour
Division and the Administretor's represencatives with

‘regard to any _

‘matter reluting to, or arising out of, the application,
interpretation, dnd enforcement of the laws of this state
regu aﬁng withholdinﬁ of earnings.

(b) Submitting to the Administrator of the Wage and
Hour Division it duplicate and on & current. basls, a
certified copy of every statute of this state affecting
earnings withholding, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of thiy state. C

{c) Submitting to the Adminfstrator of the Wage and
Hour Division any informaton relating to the
enforcement of earnings withholding Jaws of this state
which the Administrator may request.

§ 723.152, Fraudulent withholding by employer

723.1532. If an employer withholds earnings pursuant
to this chapter and, with the intent to defraud either the
judgment creditor or the judgment debtor, fails to pay
such withheld earnings over to the levying offlcer, the
etnployer is guilty of a misdemeanor.

~3%-
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§ 723.15, Emplo’ys} not to defer or accelerate
bayment of earnings

723.153. (a) No employer shall defer or accelerate
any J:a.yment of earnings to an employee with the intent
to defeat or diminish the judgment creditor’s rights
under an earnings withhuld]ng order issued pursuant to
the procedures provided by this chapter.

(b} If en employer viclaies this section, the judgtment
creditor may bring a civil action against the enﬁﬁloyer to
recover the amount that would have been withheld and
paid over pursuant to this chapter had the employer not
violated this section. The remedy provided by this
subdivision is not exclusive. : '

§ 723.154. Remedies of judgment creditor; limitation
of employer's lability :

783.154. (a} If an employer fails to withhold or to pay
over the smount the employsr is required to withhold
and pay over pursuant to this chapter, the Judgment
creditor may bring a civii sction against the employer
to recover such ' '
amount. The remedy provided by this subdivision s iiot
exclustvs,

(b) Notwithstanding subdivision (a), an employer
who complies with anty written order or written notice
which purports to be given or served In accordance with
the provisions of this chapter fs not subject to any clvil or
criminal Hability for such compliance unless the sz~
ployst has actively partivipsted in  fraud.

GOVERNMENT CODE |
§ 96750 (ndded). Fee under Employees’ Eamnings
Protection Lw '

SEC. 8. Section 26780 is added to the Governmant
Code, to read: =

26750. (a}) The fes for -sarvinf an  earnings

withholding order under the Employees’ Ea
Protection Law, Chapter 2.8 (commencitig with Section
. 723.010) of Titie 8 of Part 2 of the Code of Civil
Procedurs, including but not limited to the costs of
postage or traveling, and for performing il other duties
_ . of the levying officer under that law with respect to such

odevy 18 eight dollers and fifty cents ($8.50).
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(b} No sdditonal fees, costs, or expenses mey be
charged by the lavying officer for performing the duties
uider the Employees’ Earnings Protection Law, Chapter 3
8.8 (commencing with Section 723.010) of Title § of Part
2 of the Code of Civil Procedure.

LABOR CODE

$ ':m {amended). Wage assignments

, SEC. 9. Section 300 of the Labor Code is amended to
read: |
300. (a) As used In this section, the phrase
“asrignment of wages” includes the sale or assignment of,
or giving of an order for, wages or salary but does not
include an order or assignment made pursuant to Section
47%}0& the Civil Code. : or
' o assignment of ; er erdes wages ef uhrz ,
earned or to be earned, shall be /s valid uniess a/f of the
Rollowing conditions are satisfied :
$a) Sueh (1} The assighment is contained in a
separate written instrument, signed by the person by
whom the said wages or salury have been earned or are
to be earned, and Identifying specifically the transaction
to which the assignment relates s and .
+8> (8) Where sueh tie assighment of; or order for
" wages or salary is made by a married person, the written
consent of the husband er wife spouse of the person
making sueh the assignment or erder is attached to sueh
the assignment er erders and. No such consent is
required of any marriéd person (I} after entry of a
judgment decraeing & lege! seperstion from such person's
uguuse ot (31} if the married person and the spouse of
ths married person are living
sepirate and apart sfter entry of an interlocutory
Judgment of dissolution of their marriage, if a written
statement by the person making the assignment, setting
forth such facts, is attached to or fucluded In the
assignment.
40+ (3) Where sueh the assignment or order for woges
or salaey is made by a minor, the written consent of a
parent or gunrdian of suel the minor is attached to sueh
srder or the assignment s end . .
 {d> (4) Where suek the assignment of er erder for
weges or salasy is made by a persoen who is unmarried or
who s an adult or who is both unmarried and adult, a
written statement by the person making sseh Hhe

O
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assignment ox erdes , setiing forth such facts, {s attached
to or lncluded in sueh the assignment os erder; .

42} (5} No other assignment er erder exists in
connection with the ssme transaction or seties of
transactions and a written statement by thgé}:erson
making suel the assignment or order to that effect; is
attuched thereis v or included thereins and fn the

ent. )

ﬁ (6} A copy of suel an the assignment or erder and
of the written statement provided for in subdivision {d3
heroot pamgrm 2, (4), and (8) , authenticated by a
notary public, been /s fled with the employer,
accompanied by an ftemized statement of the amount
then due to the assignee . |

(7} pron that ab suelt Ume A! the Hme the
agsfgnment Is fled with the employer, no other
assignment er arder for the paymert of any wages o»
selary of the employee (s subject to paytnent ; and no lewy

on exeeubion aurnings withholding order ugainst ssid the saployes's

wages or salaty is in force. Any valid
filed in ancordance with tve provisions contained

(c) A valid assignment of wages in effect at the Hme
an earnings wftb%o!dmg order Is served suspends the
operation of the earnings withholding order until after

end of the pay period during which the earnings
withhol order is served. Thereafter the em;:llojver
shall withhold from the employee’s wages or salary

pursuant to the earnfngs withholding order without

to whether the assignment remains in effect.
(d} Under any assignment of ; a» erder for wages or
salary o be earmed | & 5um not to exceed 50 per centum

conbue of : or selary; upen bhe
showing tint sueh wages or #rs necessary for the
suppoit of his : children or osther
members of hiy fumily in this Shate end



employer at the time of sach payment of such wages or

’ry. ' . .

{e) The employer shall be /s entitled to rely upon the
gntementa of aﬁ;u g:l:ie wrimntement pzuﬂgfd ﬁjr

paragraphs (8), (4),

and (8) of subdfw‘sfan%, without :ﬁg necessity. of
inguiring into the truth thereof, and the employer shall
tnour no lability whatsoever by reason of any payments
sade by him the smployer to an sssignes under any assignment er
orden in reliance upon the Facts so stated.

() An assignment of w%a.r to be earned fs revocable
&t any Hime by the maker thereof. Any power of attorney
to assign or collect wages or salary is revocable at any
time by the maker thereof Ne revocation of such an

assignment or power of attornsy is effective as to the
oyer until the employer receives written sotice of revocation
)tge maker. ¢ or & - -
(g) No assignment of er erdes wages or salasy,
\earned ot to be earned, shall be & valid under any
circumstances; if the wages or salary earned or to be
earned are Pa{d under a plan for payment at a central
lace' or pluces established under the provisons of
Hon 204a of this vede . :
- (h) This section sleadl doss not apply to deductions
- which the employer may be requested by the employee

to make for the peyment of life, retirement, disability or

unemployment insurance premiums, for the payment of

taxes owinig from the employee, for contribution to funds,

Slam -or systems providing for dedth, retirement,

{sability, unemployment, ot other benefits, for the
payment for goods or services furnished by the employer

-ta the employse or hés the saployss's family at the request of the

employee, or for charitable, educational, patriotic or

similar purposes.

1) Mo smsigntent of wages or ealary is velid

* unless at the time of the making thereof, sich wages or
salary have been earned, except for necessities of life and
then only to the person or persons furnishing such
necessities of lifo directly and then only for the amount
needed to furnish such nevessittes. B :

'..,/g )
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WELFARE AND INSTITUTIONS CODE

§ 11489 (technical amendment)

SEC. 10. Section 11489 of the Welfare and
Institutions Code is amended to read:

11489. After judgment in any court action brought to
enforce the support obligation of an absent parent
putsuant to the provisions of this chapter, a weit of
encevdion may be sued agninet one/half of the ,_
of the absent paront due or ewing for his persenal
serviees and ne elaim ior sremption shall be effective
against the enforcoment of sueh weit of excoution the
court may order an assignment of wages pursuant to
Section 4701 of the Civil Code . :

TRANSITIONAL PROVISIONS

SEC. 11. Any levy of a writ of execution against the
earnings of an employee pursuant to Section 682.3 of the
Code of Civil Procedure that hias been served on the

~ employer prior to Janusry i, 1979, shail be given effact -
after the operative date of this act to the same extent as
it would have been given effect had this act not been
enacied, and the law in effect prior to the operative date
of this act shall govern such levy. No earnings
withholding order served pursuant to this act on or after

January i, 1979, stuil be given any affect during the

period that 8 levy made pursuant to » writ of execution
against the earnings of an employee pursuant to Section
6823 of the Code of Civii Procedure has been given -
effect, and any earnings withholding order served on an
employer during the period such a tevy is in effect shall
be ineffective.

OPERATIVE DATE

SEC. 12. This act shall becomne operative on January
L, 1979, fThe Judicial Council, the state agsncies
concernad with the implementation of Article 4
%:ommencing with Section 723.070{ of Chapter 2.5, of
tle 8, of Part 2 of the Code of Civil Procedute, and the
court clarks and levying officers chall, prior to that date,
take all Emuras necessary in ordet that the provisions
~of this sct may be implumented on January 1, 1979.
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MANDATED LOCAL COSTS PROVISION

SEC. 13, Notwithstanding Section 2231 of the
Revenue and Taxation Code, there shall be no
reimbursement pursuant to that section nor shall there
be an appropriation made by this act because
- self-financing euthority Is provided in this act to cover
such costs,

© PARTIAL INVALIDITY

- SEC, 14, any provision of this act, or the application
* thereof to ang ﬁerson or circumstance, is held invalid, the

remainder ot the act or the application of such provision
tg ntl‘Ler persons or circumstances, shall not be affected
thereby.
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